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When the judicial career of Sir James Fitzjames Stephen closed 
a few months ago, owing to the failure of his health, there was a 
general feeling that, honorable and distinguished in many re- 
spects though it had been, it did not embrace the most character- 
istic portion of his life’s work, nor displayed as fully as some 
other branches of his manifold activities, the most distinctive 
marks of his great talents or, we may even say, of his genius. 

Amidst the painful circumstances of his retirement we were 
reminded by the dignity with which he laid down his office, of 
the philosopher whose austere, calm and unflinching views of 
human nature and life, of society, of morality and religion, gave 
us the book ‘‘ Liberty, Equality and Fraternity.”’ This book 
again recalled that eventful period he passed in India, during 
which, as he tells us in the preface, his experiences at the head- 
quarters of the government strongly confirmed the reflections 
which, for many years previously, had been gradually taking 
shape against the common places and the vein of sentiment at 
which it is leveled ; during which, also, under his direction, and 
the inspiration of his enthusiasm and passion for work, the cod- 
ification of English law, with its requisite and delicate adapta- 
tions to meet Indian requirements, which had been begun by 
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Macaulay and continued by other eminent Anglo-Indian ciyil- 
ians, was revised, amended and carried still further into new 
and untouched departments of the law. 

After India, the thought of him, in England, setting himself 
to show that the work of codification for the home country, 
which had been abandoned in despair by the draughtsmen of the 
Royal Commission, in the year of his return, was at least pos- 
sible, in the great and all-important department of the criminal 
law, and that it is not only an indispensable reform, but, in earnest 
and capable hands, one whose difficulties are not insurmount- 
able, as many of our lawyers are inclined to believe. 

It has not been to any special eminence either as advocate or 
judge that the great reputation of Sir James is due. Not even as 
a criminal judge, though his knowledge and scientific compre- 
hension of the principles of criminal jurisprudence were admit- 
tedly on an intellectual level rarely attained by the ordinary 
administrator of justice, who has learned all his criminal law at 
sessions or the Old Bailey. It was due to his character of the lit- 
erary man and philosopher, who had applied his literary skill and 
his philosophical mind to the arduous work of law reform and 
codification, amidst circumstances lying outside the experience 
of his judicial colleagues. Of practical lawyers without litera- 
ture or philosophy, there is no lack, and the work of the courts 
is probably as well done by them as if they had both. They 
have learned their business by reason of many briefs and many 
years of experience of life. On the other hand we are happily 
not without literary and philosophical minds, whose bent is 
towards the investigation of legal principles and history, and 
whose chief interest in the law appears to be that it can be 
treated as a branch of ethics. To them we owe our best text- 
books, and indirectly they serve the law by lrolding up a higher 
ideal than enters into the mind of its empirical professors, 
whose methods they hold in a certain intellectual disdain. Both 
schools are, therefore, somewhat remote from each other. The 
peculiar distinction of Sir James Stephen was and is that his 
study has been the vestibule of the courts. He has made the 
analysis of human nature with a view to law-making. An 
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ethical problem is not with him one to be treated merely in the 
manner of the philosopher. Its chief interest commences when 
the stage is reached at which the legislator meets it in the sphere 
of government. Since Bentham we have not had a jurist with 
so great a desire to be our English Justinian, and the master’s 
labors happily led up to the point where the disciple’s special 
qualifications could be most effectively employed. 

It is Sir James himself, we think, who has said that the works 
of Bentham are buried beneuth the ruins of the abuses in En- 
glish substantive law which they attacked. Since this stage was 
reached the object of law reformers has been the improvement of 
its form and the creation of a system of procedure as free as may 
be from the vices of uncertainty, complexity, delay and expense, 
which have always been responsible, even morethan defects in sub- 
stantive law, for turning our courts into instruments of oppression 
and surrounding them with an atmosphere of distrust and even of 
odium. The last great effort resulted in the passing of the Judic- 
ature Acts after some ten years of inquiry and discussion ; the 
object proposed being the reconstruction of the civil courts and 
their practice. The commission began to sit in 1867 and Stephen 
at this time was only an ambitious young man of thirty-eight, 
with little of a public record, but yet with a certain reputation 
founded upon a series of contributions to the Saturday Review 
(then in its most brilliant period), which have since been repub- 
lished as ‘* Essays by a Barrister.”’ Moreover, he had shown his 
great capacity for dealing with obscure questions, where histo- 
tical facts are complicated with questions of principle or doctrine, 
in several ecclesiastical cases which were at that time agitating 
the religious, and attracting the attention of the secular world; 
the case of Dr. Williams, one of the writers of the famous 
“ Essays and Reviews,’’ being the most notable. 

The questions then raised were such as have always strongly in- 
terested him, and he was already known as a bold and fearless 
thinker who, in the search for a sound, workable theory of life, 
had faced the inevitable problem of religion. In doing so he 
had broken away from the evangelical associations of his family 
to join that scientific skeptical school whose influence upon the 
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church gave rise at first to the modern broad church party inside 
the church, and ultimately to the wider development of a party 
outside its borders which has been for years slowly but surely 
revolutionizing its dogmas by spreading the spirit of religious 
agnosticism amongst a people living in an era of scientific 
discovery. It was natural that he should aid by his advocacy, 
those who were striving to introduce into theology some portion 
of the scientific spirit. 

Upto this point he had had no direct influence upon the cause 
of law reform, and he can hardly be said to have yet found his 
vocation. It was evident that the ordinary routine of advocacy 
was not to turn him into the mere professional man, and a parlia- 
mentary constituency, with the usual non-appreciation of con- 
stituencies for philosophers, put us under a debt of gratitude by 
refusing to start him on the career of a politician. His oppor- 
tunity arose not in England but in India. 

From the year 1859 to 1869 the Indian government had _ been 
passing into legislative acts, the various reports of commissions 
which had been sitting from Macaulay’s time in 1834, for the 
purpose of codifying the law of India upon the basis of English 
law, so far as the latter system was applicable to a people whose 
customary religious and social laws had, in many cases, to be 
allowed a special sphere of their own. In 1869 Stephen re- 
ceived the appointment of legal member of the Viceroy’s council, 
in succession to Sir Henry Sumner Maine, who had held that 
office from 1862. 

The idea of a codification had been in the mind of the British 
government since 1829 at least. Thirty years were required to 
enact a code of civil procedure; but then followed rapidly 
Macaulay’s penal code, drafted in 1834; and the code of crim- 
inal procedure. The substantive civil law had not yet been 
taken in hand, but during Sir Henry Maine’s tenure of office 
drafts of important chapters of a civil code were submitted by 
the English commission to the Indian council and some of them 
had passed into law by the time Stephen arrived inIndia. During 
the three years of his stay there the work had considerably 
advanced, and contributions were made to the projected code of 
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an important character. We need not particularize these, as we 
are not writing a history of Indian codification. They were a 
comparatively small part of the whole, and the able colleagues 
of the legal member had their share of the labor. 

More noteworthy from the point of view we are taking was the 
thorough survey of legal principles, of judicial administration, of 
government in general, and of the expression of the legislator’s 
will in definite enactments which his duties led him to make. 
The result is to be seen in the well-known collection of writings 
which has appeared bearing his name since his return in 1872. 

These writings occupy a distinctive place in legal literature 
which is mostly not literature at all. They are masterly exhibi- 
tions of the combination of the historical and the analytical 
methods of investigation in the great department of criminal 
jurisprudence, whose importance is that it is concerned with one 
of the chief instruments of government, and therefore brings into 
view a host of questions relating to the constitution of society and 
to many of the most difficult and interesting questions of human 
life and nature. The field thus chosen by him has been thor- 
oughly explored and with a definite practical object — that of lead- 
ing up to a codification of the criminal law in the first place; in 
the second of placing before the eyes of tardy legislators and 
caviling lawyers an actual achieved example of such a code, and 
thirdly of showing that similar scientific and thorough prelimin- 
ary investigations conducted with similar practical skill in con- 
struction would overcome all the difficulties and objections 
which have been raised against the codification of the 
civil law. These books have been epoch-making upon the ques- 
tion of codification. Since their influence began to be felt we 
have had text-books written on the plan of a code and acts of 
Parliament codifying certain branches of the law. The drafts- 
man of the Bills of Exchange Act, says, ‘* The idea of codify- 
ing the law of negotiable instruments was first suggested to me 
by Sir James Fitzjames Stephen’s *‘ Digest of the Law of Evi- 
dence’? and Sir F. Pollock’s ** Digest of the Law of Partner- 
ship.”” Sir F. Pollock himself says, in his preface to the Part- 
nership Act, ‘‘I determined to follow Mr. Justice Stephen’s 
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example in his ‘ Digest of the Law of Evidence’ (an example 
which then stood alone) and to frame the book on the pattern 
of the Indian codes.’’ 

It thus seems that after nearly sixty years,since Macaulay 
first showed the way, it was not until Stephen’s indomitable per- 
severance and consummate skill were applied to the English law 
that the work of codification was begun, tentatively indeed, but 
with the promise of a more conscious and regular effort to be 
undertaken in some more or less distant future. 

Already indeed there exists in the government pigeon-holes a 
draft manu script of a criminal code from the hand of Sir. James 
which has had a history worth stating for the purpose of show- 
ing the slow rate at which this branch of legal reform proceeds 
in England. In 1877, when the ‘*.Digest of the Criminal Law ” 
was published, Sir James suggested to Lord Cairns,the Chancellor, 
and the Attorney-General, Sir John Holker, that with a little 
alteration it would serve as the basis of a draft criminal code 
to be placed before Parliament. The proposal was favorably 
viewed but, in the well-known formula, ‘‘ Parliament had not 
time to attend to it.’” A commission was then issued to several 
eminent lawyers, including the author of the code, to inquire into 
and consider and report upon it. This commission sat daily for 
five weeks discussing every line and nearly every word of every 
section. The report was presented too late for the code to be pass- 
ed in 1879. In 1880 there was a change of ministry but in 1882 the 
part of the code which related to procedure was announced in the 
Queen’s speech as a government measure. Its ultimate fate was, 
in the words of its author, who has given the account in his ‘*His- 
tory of the Criminal Law of England,’’ that ‘ it was postponed, 
like many other things, to matters of a more pressing nature.”’ 
Since then nothing more has been heard about it. Hot fits and 
cold fits in regard to law reform seize upon the English Parlia- 
ment apparently as Macaulay says they do upon the English public 
in regard to the characters of its distinguished men. At thetime 
of its introduction, says a critic of the code, there was a fear lest an 
attempt should be made to hurry it through Parliament and that the 
public would be required to accept it in its entirety upon simple 
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trust to the learning, accuracy and sound judgment of its author. 
The writer of these words would have been the first to admit that 
as far as one mind could be trusted to impose a work of this kind 
upon Parliament by the force of its sole authority, Sir James 
Stephen would have had the greatest claim to its confidence. He 
describes the qualities necessary for such a work ; — the learning 
of a consummate lawyer ; extraordinary powers of synthesis and 
analysis; the capacity of retaining a mental hold of the entire 
system in all its ramifications with an aptitude for co-ordination 
and correlation of its details; discrimination and sound judg- 
ment to select between conflicting statutory provisions and 
judicial statements; and finally a rare combination of talents in 
order to fuse as in a crucible, recast in a new mould, and 
reproduce the substance of the law in language at once concise 
andintelligible. ‘*It is no mere idle form of words,’’ he concludes, 
‘to say that the government has discovered in Sir J. F. Stephen, 
an intellect possessing all those qualifications. He has laid the 
foundation and erected the scaffolding whereon the reconstruction 
of our law can safely rest.’’ 

It must be remembered as a part explanation of the shelving of 
this, the most important measure of legal reform of the present 
reign, that the draft code was not as the ** Digest of the Criminal 
Law ’’ was, a codification merely of existing law. It contained the 
proposals of a legal reformer for alterations in the substantive law 
itself. For example, the distinction between felonies and misde- 
meanors was merged in the general description of ‘+ indictable 
offenses;’’ a more rational coda of punishments for various 
offenses differing in their moral guilt was devised and a larger dis- 
cretion given to the judges so that, as Sir John Holker said, «* The 
crime of one who opens a fictitious bank, or floats a company to 
work a sham mine, may be visited with a severer penalty than that 
of a poor hungry wretch who purloins a mutton chop.’’ Modifica- 
tions of the law of high treason and offenses against the govern- 
ment, against foreign powers and on the high seas were made. 
Various penal statutes against liberty of teaching in opposition 
to the church and theological dogma were repealed. And espe- 
cially alterations in procedure were made, of which the interroga- 
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tion of prisoners, the institution of a Court of Criminal Appeal, 
and the remodeling of criminal pleadings on a simple and 
untechnical plan, were the most important. At the present 
moment there are bills before Parliament providing for the first 
two alterations, which seem likely at length to become law. 

As long ago as 1872 Mr. Fawcett intended to move in Parlia- 
ment for the appointment of a minister of justice, or some other 
official, who should be able to give his undivided attention to law 
reform and other legal questions affecting the administration of 
legal business. Before doing so he fortified himself with a 
statement by Sir James, who advised the appointment of a board 
of legislation composed of three persons, whose duty it should 
be to draw and submit bills to Parliament which should be re- 
ferred to select committees of the house. Had that been done 
probably long ago these particular reforms as well as the code 
would have became law and the life work of Sir James worthily 
crowned. Such legislation would have embodied the results of 
the learning and criticisms of the ‘* History of the Criminal Law” 
of the ** Digest of Criminal Law”’ the * Digest of Criminal 
Procedure’’ and the ‘* Digest of the Law of Evidence.”’ It 
must be one of the regrets of Sir James in his retirement as it is 
a reproach to our government, that he was never called upon to 
occupy the position of first commissioner in such an office. Men 
of his caliber are, to say the least, not always to be found when 
the occasion demands them. 

It is not intended here to discuss Sir James Stephen as an 
author in other departments of literature than the legal. We 
say nothing of his numerous brilliant essays, historical, bio- 
graphical and critical, which have the charm and distinction of 
literary products of a very high order. But we must just take 
notice of the book on ‘ Liberty, Equality and Fraternity.” 
There is much in this book which throws light upon the funda- . 
mental principles of legislation and government; and, moreover, 
what is not less interesting, the strong personality of the writer 
makes itself felt on every page — as it has indeed on every page 
of his legal works — so that he produces on his readers an im- 
pression of himself so powerful as to put the British Parliament 
as a legislative body somewhat into the background. 
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The three famous catchwords of modern politics are subjected 
to an analysis of the most acute kind, with the object of showing 
that as guides and principles of government and legislation they are 
wanting entirely in definiteness and truth and only express vague 
sentimentalities often foolish and sometimes insincere. Mill’s 
‘‘ Essays on Liberty, Utilitarianism, and the Subjection of 
Women,”’ are closely kept in view, because they have been the 
hand-books of modern liberalism, and have thrown into clearer 
statements than can be found elsewhere feelings widely diffused 
amongst the democracy, and made them part of a philosophical 
and scientific system with the authority of a great name. The 
narrow doctrine of Mill as to the sphere of government, that the 
only purpose for which power can be rightfully exercised over 
any member of a civilized community against his will is to pre- 
vent harm to others is opposed by our experienced legislator with 
the other doctrine that government can exercise power in many 
other directions than this, and that no government can avoid or 
ought to avoid taking up a decided position upon many great 
questions such as religion and morals. In doing so it must rely 
upon force, upon compulsion, guided by an educated understand- 
ing of the difficulties. It must set up its own standard of right 
and wrong for the mass of people whose opinions and habits asa 
whole are of that passive type which rather receives impressions 
than searches for truth onits own account ; the doing of which for 
the most part indeed it is incapable. To promote virtue and 
prevent vice as moral objects ought to be the aim of govern- 
ments, and apart from the subtle discussions of the philosophers 
about the nature of right and wrong, these objects are sufficiently 
intelligible for practical purposes by reference to the general 
standard of opinion in the nation. 

As for the coercion of offenders against morality there is the 
force of public opinion, so there is the great instrument of the 
criminal law ‘* not only for self-protection but also for the sake 
of gratifying the feeling of hatred — call it revenge, resentment, 
or what you will— which the contemplation of evil conduct 
excites in healthily constituted minds.’’ He shows also that the 
law in its rules upon civil rights and duties must take up the 
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position of an enforcer of a theory of morals: of which the most 
striking example is legislation relating to marriage and inherit- 
ance, involving theories as to the relations of the sexes, which 
every government is bound to formulate in one way or another. 
Any one theory such as that liberty in itself is the one thing 
needful is delusive. ‘* The result is that discussions about liberty 
are either misleading or idle unless we know who wants to do 
what, by what restraint he is prevented from doing it, and for 
what reason it is proposed to remove that restraint. The phenom- 
enon which requires and will repay study is the direction and 
nature of the various forces, individual and collective, which in 
their combination or collision with each other and with the outer 
world make up human life.’’ Subject to the three conditions that 
the object of the compulsion is good, that it is likely to be 
effective, and that it will be effective at a reasonable price, he 
contends that government is sbut out from no sphere of influ- 
ence. Noone has been a more thorough-going advocate for liberty 
of discussion upon theological dogmas than he has, and yet he 
maintains that the division of human life into two distinct 
spheres ruled by the temporal and spiritual powers is illogical, and 
is the expedient of a society which has really become skeptical 
and unbelieving but does not dare to give the lie to its old super- 
stitions. Let once more a reasonable degree of solid opiniun 
be formed and then it will be as much within the right of gov- 
ernment to enforce its religious and moral theories, as it is at 
present in enforcing what are termed the temporal duties of its 
subjects. The arguments founded upon the abuse by govern- 
ments of their power in persecuting opinions do not show that 
government has nothing to do in forming and controlling opinions 
but only that its action in such cases has been taken without 
regard to the conditions above mentioned. 

He shows by the case of the English in India that we have had 
to disregard this theory of non-interference with religious and 
moral opinions; that it has opposed the ideas of the east with 
those of the Christian west ; and has by its system of education 
and its encouragement of Christian missionaries done much, as 
was its intention, to break up the systems it found there. 
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Turning now to the second catchword, our author charges Mr. 
Mill with abandoning in regard to the idea of equality the teach- 
ing of the utilitarian school, to which they both belong, that 
equality is just only if, and so far as, it is expedient, and giving 
to it a character different from other ideas connected with 
the notion of justice. If anything could excuse the elder 
philosopher’s slip it would surely be the particular topic 
upon which he has erred. It is, ‘* That the principle which 
regulates the existing social relations between the two sexes, the 
legal subordination of one sex to the other, is wrong in itself, and 
now one of the chief hindrances to human improvement, and that 
it ought to be replaced by a principle of perfect equality, admitting 
no power or privilege on the one side, nor disability on the 
other.”’ Sir James treats this as a test question, and his reply is 
his favorite one, — that the facts show that men and women are 
really not equals, because men are the stronger in a variety ot 
ways, and that the laws ought to recognize the facts, though what 
should be the particular differences of treatment, on account of 
this inequality, is quite another question. In many cases, 
admittedly, the stronger party in this relation, as in others, has 
abused his strength, though of late years the process of redress 
has been going on at a very rapid rate, especially since the date 
of the book about which we are speaking. 

Mr. Mill’s proposition that the ‘* law of the strongest’’ has 
been entirely abandoned in all other relations of life, leads 
Sir James to assert at length his own cardinal doctrine, that 
now as always this law of force of the strongest is an essen- 
tial element of all law whatever. 

His treatment of this reminds us again and again, as we are 
often reminded in the book, that for many years he was the 
close friend and disciple of the ‘* Sage of Chelsea,’’ whom he 
calls the greatest poet of his age, and who saw as poet what 
Stephen treated as a jurist. The ‘‘ movement from status to 
contract,’’ which has passed into a commonplace, has only 
changed the form of the force which in modern societies is 
really as much greater as is a modern line of battle-ship to 
one of Nelson’s time. The change ‘‘may be the best and 
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most glorious of all conceivable states of society whereby all the 
relations between man and man are to be resolved into the 
single relation of the earning and paying of wages in various 
forms, but whether this is so or not, it is perfectly certain 
that the result of the arrangement is to produce, not equality, 
but inequality in its harshest and least sympathetic form.” 
If equality is sought you may establish a social hierarchy like 
the socialists; but then what becomes of liberty? 

It would not be possible to deal with the chapter upon 
fraternity without the liberty of making quotations which 
would be too long for the space at my disposal. My object has 
been to touch only upon such ideas of the book as have direct 
relation to legislation, and the idea of fraternity belongs not 
so much to the law as to religion and morals. I have omitted 
even the observations as to the distribution of political power 
amongst the previously unenfranchised, which is the most 
characteristic form that the feeling or desire for equality takes 
in these days. Perhaps the echo of the Carlylean gospel is 
heard even more here than elsewhere. 

I will only say in conclusion that for honesty and fearlessness 
in dealing with religious difficulties; for deliberate seeing and 
determination not to shut the eyes in order to believe in things 
improbable because they are comfortable,—making oneself stupid 
with holy water, as Pascal put it,—there is no more conspicuous 
chapter in a book which abounds in those qualities. Backbone 
is the characteristic of it as it isof theauthor. Grimly he insists 
that we are in a world impossible to understand. We must have 
courage to choose between what are merely probabilities at best. 
We must believe for practical purposes in God and a future state. 
That is the working religion. Christianity and other systems 
which elaborate these ideas are on various grounds open to the 
practical and theoretical objections of criticism. ‘* We stand on 
a mountain pass in the midst of whirling snow and blinding 
mist, through which we get glimpses now and then of paths 
which may be deceptive. If we stand still we shall be frozen 
to death. If we take the wrong road we shall be dashed to 
pieces. We do not certainly know whether there is a right one. 
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What must we do? ‘* Be strong and of good courage.”” Act for 
the best, hope for the best and take what comes. Above all let 
us dream no dreams, and tell no lies, but go our way, wherever 
it may lead with our eyes open and our heads erect. If death 
ends all we cannot meet it better. If not let us enter whatever 
may be the next scene like honest men, with no sophistry in our 
mouths and no masks on our faces.”’ 
This paints Sir James to the life by his own hand. 


G. H. Knorr. 
Common Room, MIDDLE TEMPLE. 
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THE DEED OF AN INFANT. 


It has long been a question of great difficulty whether a deed 
of an infant is void or merely voidable, or whether it is always 
either void or voidable. The tendency of the more recent au- 
thorities has been to abolish all distinctions, and hold indiscrim- 
inately, that the deed of an infant is in all cases voidable merely ; 
but with the relaxation of distinctions, has come confusion and 
contradiction, and the courts are left to decide the practical 
questions which arise, without any rational principle to guide them. 

One of the earliest theories advanced was that if an infant’s 
contract was beneficial it was binding, if prejudicial, void, and if 
it was uncertain whether it was beneficial or prejudicial, it was 
voidable. Thus, an infant’s contract for necessaries was bene- 
ficial and binding, but a bond with a penalty,’ or a contract of 
surety,’ or a contract to pay interest,? was supposed to be nec- 
essarily prejudicial, and therefore void. So also a lease reserv- 
ing rent was voidable merely, as it might or might not be 
beneficial or prejudicial, but a lease reserving no rent could not 
but be prejudicial and was therefore void.‘ This rule was first 
given definite form by Lord Chief Justice Eyre in Kean v. Boy- 
cott,> and was seized upon as furnishing a much needed guide 
in determining whether a deed of an infant was void or voidable. 
It was, however, found to be totally devoid of utility. The 
penalty of a bond was held to be a mere form.® A contract of 
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surety was not necessarily prejudicial, and was held to be voidable 
merely,! and Lord Mansfield observed that: ‘‘Very prejudicial 
leases may be made though a nominal rent be reserved and there 
may be most beneficial considerations for a lease though no 
rent be reserved.’*? So also it was held that the infant was liable 
for interest in any case where he was liable at all. If the deed 
were beneficial to the infant there would be no occasion to bind 
him, since he would not desire to be released, and if he did desire 
to be released, it was not for the court to inquire into the 
beneficial or prejudicial nature of the contract, for it might be 
impossible to ascertain that question, and the very essence of a 
contract was that the parties were bound whether it was for 
their benefit or injury. If it was a contract for one purpose, it 
must be for all. And if by a void contract was meant one 
which bound neither party, it would have been absurd to hold 
the adult released because the contract was prejudicial to the 
infant. Even the idea that a contract for necessaries, as an 
express contract is binding, has come to be exploded.* Lord 
Mansfield, in a case before him, on a bill of exchange and a plea of 
infancy, to which there was a replication of necessaries, said the 
replication was nonsense.® A theory, resting upon such a slight 
foundation could not long endure, and it is now generally ad- 
mitted that consideration of the beneficial and prejudicial nature 
of a contract is delusive and throws no real light upon the 
question whether the contract is void or voidable.® 

There were, however, other considerations which led to the 
opinion that the deed of an infant was voidable merely and not 
void. Thus, under a plea of non est factum, which admitted 
any evidence to show that the deed was void, infancy was not 


1 Fetrow v. Wiseman, 40 Ind. 148; 
Owen v. Long, 112 Mass. 403; Harner 
» Dipple, 31 O. St. 72; Williams ». 
Harrison, 11 S. C. 412; Reed v. Lane, 61 
Vt. 481; Patchin v. Cromach, 13 Vt. 
330; Curtin v. Patton, 11 S. & R. 305; 
Hinely v. Margaritz, 3 Barr, 428. 

? Zouch v, Parsons, 3 Burr. 1794. 

8 Bradley v. Pratt, 23 Vt. 378. 

‘ Morton v. Stewart, 5 Bradw. 533. 


5 Williamson v. Watts, 1 Campb. 
552. 
6 Cole v. Pennoyer, 14 Ill. 160; 
Fonda v. Van Horne, 15 Wend. 631; 
Breckenridge v. Ormsby, 1 JJ. Marsh. 
256, Cheshire v. Barrett, 4 McCord, 
241; Lester v. Frazer, Riley’s Ch. 76; 
Harner v. Dipple, 310. St. 72; Reed v. 
Lane, 61 Vt.481; Fetrow v. Wiseman, 
40 Ind. 148. 
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admissible, but had to be specially pleaded,’ but the same was 
true of the infant’s letter of attorney, which was never allowed 
to be other than absolutely void,’ and in actions on bonds with 
a penalty, and other contracts supposed to be absolutely void as 
being without semblance of benefit, the infancy had to be 
specially pleaded.® 

The earlier common law authorities held that where title 
passes at common law by deed, as in cases of grants, surrenders, 
and releases, an infant was unable to convey, and his deed was 
void.‘ Thus, the grant by an infant of a rent charge, or a lease 
by him, by deed, whether reserving rent or not, afforded no pro- 
tection to the grantee or lessee, and if the grantee distrained for 
the rent,® or the lessee entered under the lease,® each was liable 
in trespass to the infant, although he delivered the deed with his 
own hand.’ So if an infant made a deed of feoffment and gave 
a letter of attorney to another to make livery, livery so made was 
void, and an entry was a trespass ; but if the infant himself per- 
sonally made the livery, the title passed, the deed, which was 
then truly an act, was voidable merely, and an entry under it 
was not wrongful.® 

After the statute of uses, land came to be disposed of by deed, 
which before had been a method of conveyance, permissible only 
as to things which did not lie inlivery. This method of convey- 
ance had never been allowed to infants, but as livery fell into 
disuse, the question arose whether an infant might not make at 
least a voidable conveyance in the only prevailing mode. In 
Thompson v. Leach,’ decided in 1690, it was squarely held that 
the only way in which an infant could make even a voidable con- 
veyance, was by feoffment with livery, and that his deed of bar- 
gain and sale was void. With the exception of a certain 
prevalence of the theory that the deed, if it might be beneficial 


1 Zouch v. Parsons, 3 Burr. 1794. Leach, 3 Mod. 310; Vin. Abr. Enfant, © 
2 Thompson v. Leach, 3 Mod. 310; 31. 
Perkins, Sec. 13. 6 18 Edw. IV. 1; Vin. Abr. Enfant, 
8 Baylis v. Dinely, 3 M. & S.476; D.1; Bingh. Inf. & Cov. 60. 
Fisher v. Mowbray, 8 East, 330. 1 Perkins, Sec. 13. 
* Chamb. Inf. 433, 444; Pig. Recov. 8 Perkins, Sec. 13; Thomas v. Rob- 
65; Touch, 233. erts, 16 M. & W. 777; Touch. 233. 
5 Perkins, Sec. 13; Thompson v. * 3 Mod. 310. 
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to the infant, was voidable merely, this was universally believed 
to be the law. 

There can be little doubt that the doctrine which declared 
powers of attorney by infants void, had a common origin with 
that which declared all their deeds, where title passed by deed, 
void. Lord Mansfield, however, inthe case of Zouch v. Par- 
sons,! by a refined construction which he placed upon the 
ambiguous words of Perkins, distinguished between deeds under 
or conveying a power of attorney, and deeds executed by the 
infant himself, which passed an interest by delivery. He thus 
made the doctrine as to powers of attorney bear the entire 
weight of the doctrine which declared deeds of infants void, and 
left all other deeds which passed title without livery upon the 
same footing with feoffments, which had always been held, for 
reasons which had no application to deeds operating without 
livery, to be voidable merely. The distinction thus invented by 
Lord Mansfield was for a long time, and stil! is, frequently 
followed,? but it has always been difficult, if not impossible, to 
find any rational explanation of it, and it has, in a few cases, 
been abandoned,’ upon the theory, however, that deeds under 


or conveying a power of attorney are, together with all other 


deeds of infants, voidable merely. No such distinction is made 
as to deeds under the statute of uses, and powers of attorney by 
a lunatic, but both are alike, void.‘ 

The effect of the decision in Zouch v. Parsons was to make all 


13 Burr. 1794. Perkins, sec. 12, 
uses the following @a@nguage: ‘All 
such gifts, grants, or deeds made by 
infants, which do not take effect by 
delivery of his hand, are void; but 
all such gifts, grants, or deeds, 
made by infants by matter in deed 
or in writing, which do take effect 
by delivery of his hand are voidable, 
by himself and by his heirs, and by 
those who have his estate.” 

2 Bool v. Mix, 17 Wend. 119; Con- 
Toe v. Birdsall, 1 Johns. Ca. 127; 
Philpot v. Bingham, 55 Ala. 435; 
Flexner v. Dickerson, 72 Ala. 318; 


VOL. XXVI. 


33 


Trueblood v. Trueblood, 8 Ind. 195; 
Dana v. Coombs, 6 Me. 89; Turner 
v. Bondalier, 31 Mo. A. 582. 

3 Whitney v. Dutch, 14 Mass. 457; 
Miller v. Sims, 2 Hill (S. C.), 479; 
Hardy v. Waters, 38 Me. 450; Hast- 
ings v. Dollarhide, 24 Cal. 195; Cum- 
mings v. Powell, 8 Tex. 80; Ferguson 
v. Houston Ry. Co., 73 Tex. 344; 
Askey v. Williams, 74 Tex. 294; Bool 
v. Mix, 17 Wend. 119; 31 Cent L. J. 
104. 

4 Dexter v. Hall, 82 U. S. 9; Es- 
tate of De Silver, 5 Rawle, 111; 
Rogers v. Walker, 6 Pa. St. 371. 
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deeds operating under the statute of uses voidable merely, when 
made by an infant. It met with great opposition from the 
profession. Mr. Preston denied its authority, and predicted 
that it would be overruled. It was inconsistent with Coke, who 
said that an infant’s deed of bargain and sale was ineffectual to 
raise a use,? and with Bacon, who had laid down the same doc- 
trine. In this country, the courts have fluctuated between the 
doctrines of Lord C. J. Eyre and of Lord Mansfield, and with the 
abandonment of the former, Lord Mansfield’s theory seems to 
have possession of the field.* 

Much of the confusion upon the subject is due to the use of 
the words, deed, and voidable, without any definite meaning. A 
deed in the older books, means an act. Under the statute of 
uses, and in the later authorities, it means a contract. A 
feoffment with livery was effective, because, and only because, 
the law was powerless to prevent it; a deed operating under the 
statute of uses can be effective, or of any effect, only where such 
effectiveness is given by operation of law. The word void is 
sometimes used in the sense of not binding on the iafant, but in 
this sense it does not differ from voidable.‘ It is sometimes 
used in the sense of not binding on either party,° but this is to 
confound all distinctions between the contract of the infant and 
that of the adult. The one may be a consideration for the other, 
but they are in no otherwise related. If the infant agrees to do 
something as a consideration for the contract of the adult, and 
does it, there is no reason why the adult should not be bound, 
for he was free to choose his own consideration ; but if the infant 
does not perform, or the only consideration is his agreement, 


12 Prest. Conve. 248; Eng. L. J. 
1804, p. 145, published in 8 Am. Jur. 
327. 

22 Inst. 678; Bacon on Uses, 67. 


as a trespass, without any entry on 
his part to avoid the conveyance. 
8 The doctrine as to semblance of 


See also Hoyle v. Stowe, 2 Dev. & 
B. 3820. In Dearborn v. Eastman, 4 
N. H. 441, it was held that if an 
infant make a conveyance in pais of 
his land, in any other manner than by 
feoffment, an entry into the land in 
question may be treated by the infant 


benefit is, however, still followed in 
Maine and Tennessee. Davis v. Dud- 
ley, 70 Me. 236; Robinson v. Weeks, 
56 Me. 106; Swafford v. Ferguson, 3 
Lea, 292. 

4 Williamson v. Moor, 11 M. & W. 
256. 
5 Zouch v. Parsons, 3 Burr. 1794. 
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and the law does not permit him to bind himself by his 
agreement, there is no consideration for the contract of the 
adult, and it would seem that he should not be bound.! 
Nothing, then, can be concluded as to whether the contract of 
the infant is void or voidable, from the fact that the adult is, or 
is not bound. The word void is also used in the sense of in- 
capable of ratification, and it is concluded that as all contracts of 
an infant may be ratified, so they are all voidable merely. This 
is the sense in which it is now almost universally used, but this 
meaning has as little real foundation as either of the others. It 
has no application to those contracts which do not contemplate 
anything further to be done, such as deeds operating under the 
statute of uses. The word voidable as applied to executory con- 
tracts, which alone may be said to be capable of ratification, is 
wholly without meaning.” 

Yet, the words void, and voidable, have a well known and well 
defined meaning. If a deed is never operative, no title passes 
by it, and it is said to be void. If it is originally operative, 
though subject to an inherent defect, by reason of which it may 
be avoided, or cancelled, but until then is good and valid, it is 
said to be voidable. The defect may be one cognizable only in 
equity, or it may be one cognizable at law, though not going to 
the operation of the deed. The defect may be availed of in 
defense at common law, if cognizable at law, as in case of a deed 
affected with fraud in the inducement,* and under the code, 
though cognizable only in equity.* The deed in these cases is 
said to be avoided, but it is not, for a deed once operative can 
only be avoided by a proceeding in equity, and though defeated in 
a particular action by interposition of the defect, remains opera- 
tive till overtaken by the equitable remedy, which alone is full and 
complete. Until a decree in equity, cancelling the deed, and 


1 This has been denied as to exec- State v. Plaisted, 43 N. H. 413; Mor- 
utory contracts to marry, but it is tonv. Stewart, 5Ill. App. 533. This 
doubtful if these cases would be fol- distinction has been characterized by 
lowed now. Holt v. Clarencieu,2 Str. a recent writer as “senseless and er- 
937; Willard v.Stone, 7 Cow.22;Cannon roneous.’’ 18 Am. St. Rep. 579. 

v. Alsbury, 1 A. K. Marsh. 76. 3 Bliss Code Pl. Sec. 247; Hoit v, 

2 Edgerly v. Shaw, 25 N. H. 514; Holcomb, 23 N. H. 552. 

Minock v. Shortridge, 21 Mich. 304; 4 Dobson wv. Pearce, 12 N. Y. 156. 
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revesting the title, the title remains in its grantee. The grantor 
can maintain no action which presupposes title, such as ejectment, 
nor can he convey the title, and if he enters or collects rent, he 
is liable in trespass. Though in equity, he may be entitled to 
the land, yet he cannot assert that right without subjecting him- 
self to equitable inspection, and equitable terms, and such right 
is liable at any time prior to institution of the equitable pro- 
ceeding, to be defeated by a sale to an innocent purchaser for 
value. 

The assumption that a deed of an infant is voidable merely, 
would seem to carry with it consequences such as these. If a 
deed is voidable merely, a disaffirmance or avoidance would 
seem to be indispensable to revest the title in the infant. As 
frankly admitted by one learned judge, in no other way can the 
doctrine that the deeds of infants are voidable be maintained.! 
An avoidance was necessary in case of a feoffment, and was 
effected by an entry, or, after majority, by a writ of dum fuit 
infra etatem.? A feoffment passed the title, and was therefore 
valid and operative till avoided but as title passed by livery, so, 
avoidance, whether by entry or writ of dum fuit infra etatem, 
consisted merely in recovering the possession. An avoidance 
was also necessary where land had been conveyed during 
infancy, by matter of record, as by fine or recovery, and 
such avoidance had to be made during the infancy, by suing 
out a writ of error, upon which the infant was brought into 
court for inspection in order that it might be determined whether 
he was or was not an infant. If he was, the fine or recovery 
was erroneous. If the writ were delayed till after majority, 
it then became impossible to determine the question, and the 
judgment was conclusively presumed to be correct.* 

Though entry served to avoid a title which derived its validity 
solely from livery, it could serve no purpose where the title, if . 
it existed at all, existed professedly independently of livery. 


1 Bronson, J., in Bool v. Mix, 17 admitted also by Lumpkin, J., in 
Wend. 119. Hesays: “There is no Harris v. Cannon, 6 Ga. 382. 
other way in which we can carry out 2 Fitzh. N. B. 192. 
the doctrine that the deed of an infant 8 Coke Litt. 380 b. 
is voidable only, and not void.” So 
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Indeed, it would seem that so far from being an avoidance, it 
would be a trespass. Yet the courts found great difficulty in 
divorcing themselves from the notion that a deed of an infant, 
in the modern sense of a deed, had to be avoided byentry. The 
infant might, indeed, file his bill in equity to avoid or cancel his 
deed, and relief in that form has been several times given, yet, 
it was never held to be necessary, and courts of law always felt 
themselves bound to give him full relief. The difficulty consisted 
in finding out how a voidable deed was to be avoided at law, 
Some courts put an end to the difficulty by holding that an 
entry avoided the deed, and was necessary before either convey- 
ance or ejectment.? A sale of a chattel voidable for fraud in 
the inducement may be avoided, or more properly speaking, 
rescinded, by an action at law, upon placing the defendant in 
statu quo. Courts of law, however, never attempted to apply 
the same rule to land, and in all probability, applied it to chattels, 
only because chattels were not subjects of equitable jurisdiction. 
As a feoffment rested upon possession and was avoided by a 
recovery of it, so a fine or recovery rested upon a judgment, and 
was avoided by a reversal of it; and as the method of avoidance 
of a feoffment, was of no effect to avoid a fine or recovery, and 
the method of avoidance of a fine or recovery, was of no effect 
to avoid a feoffment, so neither method of avoidance has any 
effect to avoid a deed which operates without livery. 

Another class of cases, perceiving the inconsistency of such a 
holding, and still unwilling to give up the idea that the deed was 
voidable merely, and required an avoidance, adopted the expedi- 
ent of holding that as a feoffment was created by livery and 


1 Eureka Co. v. Edwards, 71 Ala. 
248; Bedinger v. Wharton, 27 Gratt. 
857; Stull v. Harris, 51 Ark. 294; 
Gillespie v. Bailey, 12 W. Va. 70; 
Harrod v. Meyers, 21 Ark. 592; Green- 
wood v. Coleman, 34 Ala. 150; Tun- 
nison v. Chamblin, 88 Ill. 378. 

2 Dominick v. Michael, 4 Sand. 374; 
Bool v Mix, 17 Wend. 119; Voorhies 
v. Voorhies, 24 Barb. 150; Wallace v. 
Lewis, 4 Harr. 75; Harris v. Cannon, 


6 Ga. 882; Worcester v. Eaton, 13 
Mass. 375. Or by notice of disaffirm- 
ance, Lawv. Long, 41 Ind. 586; Scran- 
ton v. Stewart, 52 Ind. 68. These 
cases are probably overruled in Long 
eo. Williams, 74 Ind. 115, where it is 
held that the avoidance may be by 
entry, written notice, subsequent con- 
veyance, or by any other equally em- 
phatic act, declaratory of an intention 
to disaffirm, 
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could be avoided by the corresponding ceremony of an entry, so 
all deeds of an infant might be avoided by an act of equal 
notoriety and solemnity with that by which they were created, 
It was supposed to follow from this, that a deed operating with- 
out livery might be avoided by the execution and delivery of 
another deed. This view was taken early in New York,! and 
was subsequently adopted and amplified by Judge Story in 
Tucker v. Moreland,’ and it is the prevailing view at the present 
time.® If, however, the land was held adversely against the 
infant, such second deed was void under the common law rule 
which prohibited conveyance of land by a disseizee, without an 
entry. The deed could not be avoided then, by the mere exe- 


1 Wallace v. Carpenter, 11 Johns. 
529; Jackson v. Burchin, 14 Johns, 124. 

2 10 Pet. 59. 

3’ Drake v. Ramsay, 5 Ohio, 251; 
Cressinger v. Welch, 15 Qhio, 156; 
Hoyle v. Stowe, 2 Dev. & B. 320; 
Allen v. Poole, 54 Miss. 323; Youse v. 
Norcums, 12 Mo. 549; Norcum v. 
Sheahan, 21 Mo. 25; Peterson v. Laik, 
24 Mo. 541; Valladingham v. Johnson, 
85 Ky. 288; Hastings Dollarhide, 24 
Cal. 195; Dixon v. Merritt, 21 Minn. 
196; Dawson v. Helmes, 20 Minn. 107; 
Haynes v. Bennett, 53 Mich. 15; Bagley 
v. Fletcher, 44 Ark. 153; Corbet v. 
Spencer, 63 Mich. 731; Craig v. Van 
Bibber, 100 Mo. 584; Wimberly v. 
Jones, 1 Ga. Dec. 91; Losey v. Bond, 
94 Ind. 67; Pitcher v. Laycock, 7 Ind. 
898. Davison, J., observes in the case 
last cited, ‘‘There is no valid reason 
why there should be an entry in any 
case of disaffirmance; it could not 
_ result in benefit to any one, and the 
law does not require idle and non- 
essential ceremonies. This view, we 
think, is sustained by principle and 
authority.”” In Drake v. Ramsay, the 
court said: ** We believe that an entry 
suit, or action, a subsequent convey- 
ance, an effort to restore the parties to 
their original condition, or any act 


unequivocally manifesting the inten- 
tion’? would be an avoidance. In 
Cressinger v. Welch, this language 
was quoted and held to be not a dic- 
tum, but the deliberate opinion of the 
court, supported by the New York 
courts, and the Supreme Court of the 
United States, Hitchcock, J., saying: 
‘In fact I cannot well conceive what 
would be a more decisive act of dis- 
affirmance than the conveyance of the 
same land to another person. It would 
be conclusive evidence that the person 
making such conveyance did not 
intend to be bound by his deed made 
in infancy.”” We are therefore sur- 
prised to meet with the following in 
Law v. Long, 41 Ind. 586: ‘‘ The above 
case’ referring to Drake v. Ramsay, 
‘tis expressly overruled, so far as it 
holds that a voidable deed can be 
avoided by a subsequent deed to a 
third person after the infant arrives at 
age, in Cressinger v. Welch, and the 
residue of the opinion is so limited, 
modified and explained, that but little 
of it is left and it cannot be regarded 
as very high authority.” 

4 Harris v. Cannon, 6 Ga. 382; 
McGan v. Marsha!l, 7 Humph, 121; 
Doe v. Abernathy, 7 Blackf. 442; Mur- 
ray v. Shanklin, 4 Dev. & B. 289; Harri- 
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cution and delivery of another deed, in the most important, and 
greater number of cases. In Tucker v. Moreland, the infant had 
never been out of possession, and in New York, the rule per- 
mitting an avoidance, in this manner, came to be limited to 
vacant and uncultivated lands. The practical importance of this 
difficulty disappears in those States where there are statutes 
allowing conveyances of land in adverse possession, but the 
vice of this theory of avoidance lies deeper than in the impossi- 
bility of making a deed without livery where land was in adverse 
possession. 

A feoffment was avoided by a deed in the sense of an act and 
the same act which passed title to another, was the act which 
avoided the feoffment. A deed in the sense of a contract pass- 
ing title, had no such attribute. A second deed in this sense 
was impossible, for it could have no effect without a title to 
operate upon, and the title was assumed to have been passed by 
the first deed. The rule that a title could be avoided by an act 
of equal solemnity and notoriety with that by which it was 
created could manifestly have no application where the title was 
created not by an act, but by contract. Ifa deed in the sense 
of a contract might be avoided by another deed in the same 
sense, it might as well have been held that a fine or recovery 
could be avoided, not by writ of error, but by levying a second 
fine or recovery. As a feoffment might be avoided by an entry 
and second feoffment during infancy, a deed operating without 
livery, might be avoided by second deed during infancy, on the 
assumption that a second deed was, like an entry, an avoidance, 
but this was never admitted.! 

The same inconsistency which has led to the theory of an 
avoidance by second deed, has led to the theory that an eject- 
ment is itself an avoidance.” This is also perhaps in part due to 


son v. Adcock, 8 Ga. 68; Riggs v. Fisk, 
64 Ind. 100. In the case last cited, we 
have the singular decision that the 
infant’s deed after majority is void as 
against one in adverse possession of 
the land, but operates as a disaffirm- 
ance of the first deed. 


1 Kilgore v. Jordan, 17 Tex. 341; 
Harrod v. Meyers, 21 Ark. 592. 

2 An ejectment is itself an avoid- 
ance. Drake v. Ramsay, 5 Ohio, 251; 
Hughes v. Watson, 10 Ohio, 127; Hoyle 
v. Stowe, 2 Dev. & B. 320; Chadbourne 
v. Rackliff, 30 Me. 354; Cole v. Pen- 
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the fact that the writ of dum fuit infra etatem was itself an 
avoidance. Lord Mansfield, in Zouch v. Parsons stated that this 
writ lay to avoid deeds operating without livery, as well as 
feoffments, and an ancient precedent is cited to show that it lay 
to avoid a grant of a rent,' but Fitzherbert is against him, for 
he says only that it lay to avoid a feoffment.? The form of the 
writ itself negatives Lord Mansfield’s theory, since it recites 
that the defendant had not entry but by the infant, and entry 
was impossible as to the things which did not lie in livery. 
The writ was concurrent with, and served the purpose of an 
entry, and whether it was ever employed in any other sense to 
avoid a deed, it is certain that an ejectment never was so em- 
ployed. Possession having been delivered, in the case of a feoff- 
ment, by the infant himself, the feoffee was not a trespasser, 
The entry was not wrongful. The common law ejectment assumed 
that the defendant was a trespasser, and at the present time, 
ejectment never can be maintained, except upon the strength of 
plaintiff's title, existing before the institution of the suit. If 
ejectment will lie, it is because there has already been an avoid- 
ance, or because no avoidance is necessary .* 

The writ of dum fuit infra ewtatem did not lie till after 
majority. This, according to Fitzherbert, is because of the 
form of the writ,‘ and there was no corresponding writ during 
infancy. Lord Mansficld thought there could be no avoidance 
at all during infancy,’ but Fitzherbert said there might be by 
entry.° Lord Mansfield extended the limitations which arose 


noyer, 14 Ill. 158; Birch v. Linton, 78 
Va, 584; Harris v. Ross, 86 Mo. 89; 
Craig v. Van Beeber, 100 Mo. 584; 
Clark v. Tate, 7 Mont. 171. The 
Supreme Court of Indiana, though 
certainly not so practical, is more 
consistent with theory. That court 
holds that it is the act of dis- 
affirmance which destroys a voida- 
ble deed, and not the proceedings 
which may be taken to give force and 
effect to the disaffirmance after it has 
been made. Long v. Williams, 74 Ind. 
115; Sims v. Bardoner, 86 Ind. 87. 


1 Bro. Abr., Title dum fuit infra 

eetatem pl. 1, which cities 46 Ed. II. 
84, 
* Fitz. N. B. 192. 
8 Bool v. Mix, 17 Wend. 119; 
Clawson v. Moor, 5 Blackf. 300; Doe v. 
Abernathy, 7 Blackf. 442; Wallacev. . 
Lewis, 4 Harr. 75; Law. Long, 41 
Ind. 586. 

4N.B. 192, 202. 

5 Zouch v. Parsons, 8 Burr. 1794. 

®N. B. 192, 202. The limitation 
was based upon a supposed want of 
discretion in the infant, or of ability 
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from the technical deficiency of a writ to all means of accom- 
plishing the purpose of that writ and it has been accordingly 
held that there can be no avoidance by an infant of his deed till 
after majority, either by entry,' second conveyance,’ or eject- 
ment. There is good reason why a second conveyance during 
infancy should be of no effect, since no conveyance during 
infancy is of any effect, but if an avoidance is necessary, 
there is no reason why it should not be accomplished before, as 
well as after majority. A bill in equity during infancy is 
allowable to cancel or set aside the deed.’ The technical lim- 
itation assumed that a disaffirmance is necessary before eject- 
ment, and it followed that if there could be no disaffirmance 
during infancy, there could be no ejectment during infancy. If 
the doctrine that a disaffirmance is necessary before ejectment 
must be abandoned, nothing remains to support the theory that 
ejectment cannot be maintained during infancy. 

If the deed of an infant is voidable merely and not void, not 
only would it seem indispensable that there should be an avoid- 
ance to revest the title, but that it should be something more 
than a mere idle ceremony, barren of any practical benefit to 
the adult. In no other case where an avoidance was held nec- 


to bind himself by his election. It 
had to be abandoned as to personal 
property. Stafford v. Roof, 9 Cow. 
626. For he might, owing to the per- 
ishable and movable nature of person- 
alty, lose his remedy altogether, and 
as to land, Lord Mansfield himself 
admitted that he might enter and take 
the profits during infancy. The dis- 
tinction, in so far as it affects the in- 
fant’s right is valueless, and in so far 
as it affects the adult, is absurd. No 
court would suffer the infant to make 
a deed, go into possession, take the 
rents and profits till he came of age, 
and then compel the adult to take the 
land. 

1 Roof v. Stafford, 7 Cow. 180; 
Stafford v. Roof, 9 Cow. 626; Cummings 
v. Powell, 8 Tex. 80; Bool v. Mix, 17 


Wend. 119; Hastings v. Dollarhide, 24 
Cal. 195. 

2 Kilgore v. Jordan, 17 Tex. 341; 
Harrod v. Meyers, 21 Ark. 592. 

3 Welch v. Bunce, 83 Ind. 382; 
Irvine v. Irvine, 5 Minn. 61. The lat- 
ter case was probably decided on the 
ground that suit was not brought by 
next friend. 

4 The same want of capacity that 
makes the first deed revocable, annuls 
the seconddeed. Harrod v. Meyers, 21 
Ark. 592. 

® Matthewson ce. Johnson, 1 Hoff. 
Ch. 560; Harrod v. Meyers, 21 Ark. 
592. Contra, Kilgore v. Jordan, 17 
Tex. 341; Chapman v. Chapman, 13 
Ind. 396. May plead his infancy in an 
action to foreclose his mortgage, 
though still an infant. Schneider v. 
Stainr, 20 Mo. 269. 
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essary, could the party seeking to avoid, escape the imposition 
of terms and conditions. This consequence has been sometimes 
followed out with logical consistency. Thus, on a bill in equity 
by an infant partner in an insolvent firm which had assigned to 
an indorser of one of its notes, it was held that the liability of 
the indorser was a good consideration for the assignment, and 
that the infant was not entitled to a cancellation of the assign- 
ment, and return of his share of the goods of the firm, without 
offering to pay his share of the note.’ It has also been held that 
an infant is bound like other parties seeking avoidance, and that 
a return by him of the consideration received, was a condition 
precedent to the avoidance.” 

However it may be as to those cases where an infant is com- 
pelled to seek equitable relief, if any such there be, it is certain 
that return of the consideration is not a condition precedent to 
the assertion by the infant of his rights at law, either by action 
of ejectment,* or second deed after majority.‘ It has been held 


that if he does assert his rights, and by so doing deprives the 
adult of the consideration for his contract the adult is entitled 
to maintain trover® or replevin,® for the specific considera- 


tion delivered by him, and then in the hands of the 
infant. This, however, is not a condition precedent to 
the assertion of the infant’s rights, but follows it, and is allow- 
able only because of it. There can be no reasonable objection 
to this rule. It seems founded upon sound principles of law 
and is well supported by authority. Some jurists, led by Judge 


1 Hillyer v. Bennett, 3 Edw. Ch. Walsh v. Young, 110 Mass. 3896; 


222. 

2 Cummings v. Powell, 8 Tex. 80; 
Kilgore v. Jordan, 17 Tex. 417; Bing- 
ham v. Barley, 55 Tex. 281; Farr v. 
Sumner, 12 Vt. 28; Bailey v. Barn- 
berger, 11 B. Mon. 113; Bartholomew 
v. Finnemore, 17 Barb. 428; Bartlett 
v. Cowles, 15 Gray, 445; Carr v. 
Clough, 26 N. H. 280. 

8 Chandler v. Simmons, 97 Mass. 
598; Gibson v. Soper, 6 Gray, 279; 
Miles v. Lingerman, 24 Ind. 385; 
Bartlett v. Drake, 100 Mass. 176; 


Manning v. Johnson, 26 Ala. 446; 
Shaw v. Boyd, 5S. & R. 309; Green 
v. Green, 69 N. Y. 553. Orto a proceed- 
ing in equity to cancel. Eureka Co. 
v. Edwards, 71 Ala. 248; Prout v. 
Wiley, 28 Mich. 164. 

4 Pitcher v. Laycock, 7 Ind. 398; 
Cressinger v. Welch, 15 Ohio, 156; 
Dawson v. Helmes, 30 Minn. 107; 
Valladingham v. Johnson, 85 Ky. 288; 
Tucker v. Moreland, 10 Pet. 58. 

5 Fitz v. Hall, 9 N. H. 441, 

6 Badger v. Phinney, 15 Mass, 156. 
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Reeve,! have maintained that the adult may also, in such case, 
maintain assumpsit, thus holding the infant liable absolutely for 
the value of the consideration received by him, in every case 
where he refuses to abide by his contract. Since the object of 
the doctrine of infancy is to place the means of extravagance 
and dissipation beyond the infant’s reach, it would be to little 
purpose to allow him to take his own property and hold him 
liable for what he has received. No man, if the infant is liable 
absolutely for what he receives, would hesitate to give him cash 
for his lands or chattels, thus with the acquiescence and approval 
of the law, giving him unrestricted power to ruin himself. This 
doctrine has led to startling results in New Hampshire,’ but 
probably in every other State, the more reasonable view that the 
adult has no such remedy, prevails. 

If to hold the infant liable in a separate action for the value 
of the consideration, would contravene the purposes of the law, 
how much more so would it be to hold a return of the considera- 
tion a condition precedent to the assertion of his right? Judge 
Gibson,’ with his usual penetration, puts the true doctrine ina 
case where an infant widow had released her dower, receiving 
$500 in consideration thereof, and brought an action for her 
dower without returning the consideration, thus: ‘* A court of 
common law can impose no conditions upon a party pursuing 
alegal right, and here the plaintiffs are claiming nothing from 
the chancery powers of the court, but stand upon a legal title 
sufficient to enable them to recover.’’ It has also been held that 
a court of equity will not in such case, restrain the legal action.* 

Not only have the courts been compelled to abandon ideas of 
avoidance which they derived from an obsolete assurance, and 
not only have the theories which have been substituted miscon- 
ceived the office and purpose ef an avoidance and resulted in 
making it wholly unnecessary, but its omission is followed by no 
prejudicial consequences. If the right of the infant were a mere 
equity, it would be lost by a sale to an innocent purchaser by 
the adult, but such purchaser is entitled to no protection as 


1 Reeve v. Dom. Rel., 4 Ed. 3083 3 Shaw v. Boyd, 5S. & R. 309. 
Hall v. Butterfield, 59 N. H. 354. * Branner v. Franklin, 4 Gill, 463. 
2 Hall v. Butterfield, 59 N. H. 354. 


; 
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against the infant.'| Fraud in the inducement is, like infancy, a 
legal defect and available at law in defense, but the defect of 
fraud is cured by a sale to an innocent purchaser for value. The 
right of an infant, therefore, to recover against an innocent pur- 
chaser, does not grow out of the mere fact that infancy is a legal 
defect. It must be because it is a legal defect of a graver nature 
than that of fraud in the inducement, and we know not how to 
distinguish between a legal defect of such graver nature, and 
one which goes to the operation of the deed. All authorities 
which have allowed the infant to recover against an innocent 
purchaser, have been obliged to found themselves upon the 
doctrine that no title passed by the infant’s deed. 

As the infant is under no liability to lose his title, by a sale by 
his grantee to an innocent purchaser, so also such grantee can 
allege nothing to his detriment for his omission to assert 
his rights. In Holmes v. Blogg,? an infant was one of a 
firm which had taken a lease, and after majority he continued 
in possession under the lease, and it was held that not having 
given notice of disaflirmance within a reasonable time after 
majority, he must be held to have confirmed the lease, the court 


observing that notice not given within four months would not be 


within a reasonable time. So if the infant had been lessor 
and after majority had accepted rent,’ or had conveyed during 
infancy and after majority had accepted a lease from the 
grantee,‘ in these cases, there having been an attornment between 
adult parties, there could be no denial by either of the title of 
the other. So where the infant is himself the grantee, and con- 
tinues in possession after majority for an unreasonable time, he 
can perhaps, neither recover the money which he paid, nor 
escape liability if it has not been paid.® It does not follow from 


1 Harrod v. Meyers, 21 Ark. 592; 
Miles v. Lingerman, 24 Ind. 385; Sims 
v. Smith, 86 Ind. 577; Jenkins v. Jen- 
kins, 12 Iowa, 195; Brantley v. Wolf, 


2 8 Taunt. 35. 

8 Smith v. Low, 1 Atk. 489. 

4 Irvine v. Irvine, 9 Wall. 617. 

5 Boody ». McKenney, 23 Me. 517; 


60 Miss. 420; McMorris ». Webb, 17S. 
C. 558; Meyers v. Sanders, 7 Dana, 
521. And it is immaterial that the 
sale was made after majority. Bu- 
chanan v. Hubbard, 96 Ind. 1. 


Henry v. Root, 33 N. Y. 526; Baker v. 
Kennett, 54 Mo. 82; Callis v. Day, 38 
Wis. 643; Robbins v. Eaton, 10 N. H, 
561; Hook v, Donaldson, 9 Lea, 56. 
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this, however, that where the infant is grantor, and there has 
been no attornment or estoppel after majority in any other form, 
he is bound to disaffirm within a reasonable time. If, as seems 
certain, the infant is under no obligation to avoid his deed before 
conveying to another, or before asserting avy other act of com- 
plete legal and equitable ownership, he need not avoid within a 
reasonable time, or at all, for no avoidance is necessary. To say 
that he must avoid within a reasonable time is to assume that an 
avoidance is necessary. The general words used in Holmes v. 
Blogg, included deeds where the infant was grantor, and lent 
credence to the doctrine that such deeds were voidable merely 
and required an avoidance. Accordingly, the doctrine of that 
case was extended in Kline v. Beebe,” to deeds of infants, which, 
it was held, must be avoided within a reasonable time. That 


doctrine has been codified in Iowa, and still has a respectable 
following.® 

If a revesting of the title in the infant after majority is nec- 
essary, and depends, as has been supposed, upon the performance 
of some act in pats, or upon an expression in any form of an 
intention not to be bound, there is great force in the argument 


that the right to perform such act, or to express such intention, 
should not be allowed to hang in equilibrio for a period of sufficient 
length to bar a full and complete title, enabling him to turn the 
scales as future circumstances should determine, but should be 
exercised within a reasonable time. If a proceeding in equity is 
necessary, it should be instituted within the time prescribed by 
equity. If an action at law may be maintained without either 
such previous act or proceeding in equity, it may be brought at 


1 Hoyle v. Stowe, 2 Dev. & B. 320. 
Receipt of rent by the wife after death 
of her husband, is a confirmation of a 
lease of her land made during cover- 
ture. Collins v. Waller, 7 T. R. 474. 

2 6 Conn. 494. 

3 Goodnow v. Empire Lumber Co., 
31 Minn. 468; Ward v. Laverty, 19 
Neb, 429; O’Brien v. Gaslin, 20 Neb. 
$47; Hastings v. Dollarhide, 24 Cal. 
195; Wallace v. Lewis, 4 Harr. 75; 


Bingham v. Barley, 55 Tex. 281; Harris 
v. Cannon, 6 Ga. 179; Cole v. Pennoyer, 
14 Ill, 158; Tunnison v. Chamblin, 88 
Ill. 378; Nathans v. Arkwright, 66 Ga. 
179; Law v. Long, 41 Ind. 586; Long 
v. Williams, 74 Ind. 115; Wiley wv. 
Wilson, 77 Ind. 596; Bigelow v. Kin- 
ney, 3 Vt. 353; Richardson v. Boright, 
9 Vt. 368; Scott v. Buchanan, 11 
Humph, 468; Wilson v. Branch, 77 Va. 
65. 
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any time within the period which would bar a legal action to re. 
cover real property. As it has been found that neither an act of 
avoidance nor a proceeding in equity is a necessary preliminary 
to the action at law, so the doctrine that the infant may bring 
his action, or otherwise assert his rights at any time within the 
period of limitation, has gradually asserted itself. 

There are, in some of the States, statutes reducing the period 
of limitation where the general statute would have run, had there 
been no disability, allowing, in addition to the period of the 
general statute, only a limited time after removal of the dis- 
ability, and no part of that time which has elapsed during the 
period of the general statute. These statutes apply to infants, 
but no more so than to married women, whose deeds have never 
been held to be otherwise than absolutely void.’ 

A case has recently been decided in Kentucky* which illus- 
trates the hold which obsolete theories still have upon the 
courts in the practical administration of justice. An infant who 
was entitled to a remainder in fee after a life estate, joined with 
the life tenant in making a deed. The infant after the death of 


the life tenant, brought his action to set aside the deed and to 


recover possession. The court held that though the action for 
possession was not barred, the title could not be asserted with- 
out setting aside the deed, and that could not be permitted be- 


1 Tucker v. Moreland, 10 Pet. 59; 


Simms v. Everhart, 102 U. 8S. 300; 
Wells v. Seixas, 24 Fed. R. 82; Eureka 
Co. v. Edwards, 71 Ala. 248; McCarthy 
v. Nicrosi, 73 Ala. 332; Kountz v. 
Davis, 34 Ark. 590; Stull v. Harris, 51 
Ark. 294; Boody v. McKenney, 23 Me. 
517; Prout v. Wiley, 28 Mich. 164; 
Wallace v. Latham, 52 Miss. 291; Pe- 
terson v. Laik, 24 Mo. 541; Huth »v. 
Carondelet Marine Ry. & Dock Co., 56 
Mo. 202; Green v. Green, 69 N. Y. 223; 
Drake v. Ramsay, 5 Ohio, 251; Cres- 
singer v. Welch, 15 Ohio, 156; Vorhies 
v. Vorhies, 24 Barb. 150; Birch v. Lin- 
ton, 78 Va. 584; Urban v. Grimes, 2 
Grant Ca. 96; Gillespie v. Bailey, 12 
W. Va. 70. 


2 In Illinois, the time allowed by 
this statute after majority, is held to 
be the reasonable time within which 
the infant must disaffirm. Cole ». 
Pennoyer, 14 Ill. 158; Blankenship ». 
Stout, 25 Ill. 132; Illinois Land & Loan 
Co. v. Bonner, 75 Ill. 815; Keil ». 
Healey, 84 Ill. 104; Tunnison v. Cham- 
blin, 88 Ill. 378. The statute could not, 
however, be said to apply where there . 
had not been adverse possession for 
the full period. There is a similar 
statute in Missouri. 

3 Hoffert v. Miller, 86 Ky. 572. A 
similar doctrine is laid down in 
Nathans v. Arkwright, 66 Ga. 179. 
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cause it had been deferred till after the period of limitation. If, 
as seems incontrovertible, there is no need of an avoidance, or 
setting aside of a deed made during infancy, the action for pos- 
session should have been supported. 

Whatever may be said of the effect of a deed of an infant, it 
is not voidable in the sense that a deed tainted with fraud in the 
inducement is voidable, and if there is any other meaning to be 
attached to the word, the authorities have not been successful in 
explaining what it is. The deed may indeed be rendered 
effectual against the infant by estoppel after age, but it may 
well be doubted whether it confers such title as is good against 
a stranger, or any other right or protection whatsoever. It 
seems impossible to escape the conclusion that the courts have 
unconsciously, step by step, returned to the doctrine of the com- 
mon law, that the deed of an infant where title passes by deed, is 
void, while professing an outward and merely nominal allegiance 
to the doctrine that it is voidable merely, perhaps out of defer- 
ence to so great a name as that of Lord Mansfield. 

Tuomas R. Hargis. 
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THE LEGISLATURE AND THE STREETS. 


The attempt made at the last session of the New York legis- 
lature to dispose of certain of the street franchises of New York 
City without securing to the city any compensation therefor, 
brought into prominence what appearsto be a serious defect in the 
law of this country relative to the powers of the legislature over 
the streets of municipalities. While on the continent of Europe 
streets are regarded generally as a part of the municipal prop- 
erty from which the cities should derive a profit, in this country 
owing to what appears to be a mistaken idea of their character, 
there has been evolved the rule of law that streets as a means of 
public communication are under the control of the legislature; 
and that the city, in whose limits they are situated, has no prop- 
erty interest in them in the enjoyment of which the constitution 
will protect it. It will be the endeavor of this paper to state 
the reason of the adoption of this rule in our law and to showin 
what particulars the theory on which the right of the legislature 
to control streets absolutely is based, viz., that they are a part 
of general and not local administration, has been recognized in 
other directions as untrue both by the courts which originally 
adopted this theory and by many of the State legislatures or 
constitutions. 

The American law with regard to streets starts out with 
the fundamental proposition that streets are in legal nature 
highways. The conception of a highway in the English law 
is that of a right rather than a thing. A highway is (as | 
indeed all property is or ought in legal theory to be) an 
ideal right, in this case a right over the soil on which 
the highway runs rather than the actual physical soil itself. 
This right consists in an easement or right of passage possessed 
by the public at large over land, the fee of which is in another. 
One of the results of this conception of the nature of a highway 


— 
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is a difference between the extent of the right known as a high- 
way and that of the right known as astreet. The greater extent 
of the easement in the case of a street results from the greater 
uses to which a street may be put, and which have been necessi- 
tated by the complex wants of life in the cities in which streets 
are to be found. From an early time the courts have held that 
the easement of passage in the case of streets includes a series of 
rights which are denominated ‘‘ urban servitudes,’’ such as the 
right to lay within the soil of the street, and below its surface, 
drains and sewers, and gaspipes,' to build horse railroad tracks, 
and in some cases steam railroad tracks, thereon.” Asa general 
thing, such servitudes are not recognized as included within the 
easement of a highway, in the rural districts. While it is gen- 
erally the case that the fee of the land over which the street runs 
is in the adjoining owner, in some cases the fee is in the public or 
amunicipal corporation. The earlier rule seems to have been that 
the extent of the easement of a street varied in accordance with 
such ownership of the fee, being greater when this ownership was 
inthe public or city than it was when the ownership of the fee 
was in the adjoining owner.‘ But at the present time the owner- 
ship of the fee of the land over which the street runs has much 
less effect than formerly upon the extent of the easement of the 
street; and owners of property adjoining streets, even those 
whose fee is in the city or public, have still important property 
rights in and over the streets of which they may not be deprived 
without their consent or without the payment to them of com- 
pensation.® This fact was brought out particularly clearly in 
the elevated railroad cases in the New York court of appeals, 
where the owner of property adjoining streets, the fee of which 


1 Traphagen v. Jersey City, 29N.J. 
Eq. 206; Conn v. Penny, 21 Ohio St. 
499. 
2 Milhau v. Sharp, 15 Barb. 193, 
210; People v. Kerr, 27 N. Y. 188, 202; 
Fobes v. Ry. Co., 121 N. Y. 505. 

° Blomfield &c. Co. v. Calkins, 62 
N. Y. 386, which held that the placing 
of pipes below the surface of the high- 
Way was an increase of the burden of 


VOL. XXVI. 34 


the easement of passage, and could not 
be done without giving the owner of 
the fee compensation, or obtaining his 
consent. 

# See Dillon Municipal Corpora- 
tions 4th ed., pp. 842-45; and com- 
pare Craig v. R. R. Co., 39 N. Y. 404 
with Fobes vo Ry. Co., 121 N. Y. 
505. 

5 Dillon, loc. cit. 
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was in the city, was held to have certain rights in and over the 
streets, such as the right to obtain light and air therefrom, which 
were in the nature of easements appurtenant to his property and 
of which he might not be deprived any more than he might be 
deprived of any other property.! While the court of appeals 
thus recognized as existing in the adjoining owner a private 
property right in the street it did not question the right of the 
legislature, on making provision for the payment of compensa- 
tion to the adjoining owner for the violation of this right, to 
designate the use to which the streets might be put. 

But whatever is the difference between streets and high- 
ways in the extent of the burden of the easement which consti- 
tutes respectively the highway or the street, and whatever may 
be the effect of the ownership of the fee of the land, over 
which the street runs, upon the extent of this easement, these 
are matters which affect the adjoining owner rather than the 
municipal corporation in whose limits the streets are situated. 
For, in accordance with the old English theory, the power to 
regulate streets as well as highways, is vested in the represent- 
ative of the public which had the easement, viz., in this country 
the legislature. ‘‘To the commonwealth here,’’ says Chief 
Justice Gibson,’ *‘asto the kingin England, belongs the fran- 
chise of every highway, as a trustee for the public ; and streets 
regulated and repaired by the authority of a municipal corpora- 
tion are as much highways as are rivers, railroads, canals or pub- 
lic roads, laid out by the authority of the quarter sessions.’’ The 
conception of the corporate capacity of the various areas of gov- 
ernment and administration was so dim in the early English and 
American law that it was only too easy for the rule to be adopted 
that the property in the easement of passage constituting a high- 
way or a street should be regarded as vested in the public rather 
than in the corporation as such in whose limits the highway or | 
street was situated. The counties and towns in this country did 
not become incorporated until about the end of the last or the 
beginning of this century, while in England the county was not 


1 Story’s Case, 90 N. Y. 122, 146; 2 O’Conner »v. Pittsburgh, 18 Pa. 
Lahr’s Case, 104N. Y. 268. St. 187, 189. 
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incorporated until 1888.1 There was therefore originally no 
subject of private law in whom the property in the easement of 
a highway could vest. It was therefore conceived as vesting in 
the public, which, in accordance with the rules of public law, it 
had always been admitted, could take by dedication express or 
implied? although neither the county nor the town could 
originally take by grant. The public which thus took by dedi- 
cation was, On account of the concentration of the powers of 
government in the king in England, in the commonwealth legis- 
lature, in this country, regarded as represented by the king in 
the one, by the legislature in the other. The later incorpora- 
tion of the rural areas of government did not change this idea 
as to highways. For from an early time the courts adopted the 
principle of the narrow construction of corporate powers. Nor 
did the incorporation of the municipalities proper have the effect 
of changing the rule as to streets. For the municipal govern- 
ment of England in the seventeenth and eighteenth centuries was 
so wretched that the development of streets with their peculiar 
uses and methods of treatment did not carry with it the rule that 
these streets should be cared for by the corporate officers of the 
municipalities, hut generally the parishes took charge of them or 
special commissions or trusts, similar to the turnpike-trusts, were 
provided by special and local legislative act for this purpose.® 

But whatever may be the reason for the rule, the rule undoubt- 
edly exists that the control of streets as much as of highways is 
in the legislature of the American commonwealth, which may, in 
the absence of constitutional restriction, make such use of them 


1In Massachusetts towns were corporate withcertainspecified powers, 


expressly incorporated iu 1785. See 9 
Gray 511, note. In New York as late 
as 1811 it was expressly held that 
towns and counties could not in the 
absence of statute take by grant. Jack- 
son v. Schoonmaker, 2 Johns 239; 
Jackson v. Hartwell, 8 Johns. 422; 
Jackson v. Cory, Ibid. 285. In 1801 the 
legislature expressly made the county 
& capable grantee of land and in 1829, 
the revised statutes expressly declared 
each county and town to be a body 


among which were the power to hold 
property and to sue. The chapter 
devoted to the towns in the Revised 
Statutes is explained by the original 
reports of the revisors to the legisla- 
tures in 1827, in which it is said that 
‘this article is wholly new in its 
present form.’’ 

2 Dillon, op. cit., p. 737. 

3 Gneist, Selfgovernment, Com- 
Tunalverfassung und Verwaltungs- 
gerichte, p. 595. 
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as it sees fit, regardless of the wishes of the municipality within 
whose limits the streets lie and without making the municipality 
any compensation. far,’”? says Judge Emott,' the 
existing public rights in these streets are concerned, such as the 
right of passage over them as common highways, a little 
reflection will show that the legislature has supreme con- 
trol over them. When no private interests are involved or 
invaded the legislature may close a highway and relinquish 
altogether its use by the public, it may regulate such use 
or restrict it to peculiar vehicles or to the use of particular 
motive power. It may change that kind of public use into 
another, so long as the property continues to be devoted to 
public use.’’ Again he says, in discussing the question whether 
the city has property in the streets which may not be taken from 
it without compensation: ‘* Whatever may be the quantity or 
quality of the estate of the city of New York in its streets (the 
city had acquired the fee of the soil over which the streets ran 
in some cases by grant, in others by the exercise of the right 
of eminent domain) that estate is essentially public and not 
private property and the city, in holding it, is the agent and 
trustee of the public and not a private owner for profit and 
emolument * * * Nor can compensation be demanded by 
this municipal body, in which the title to the property thus ac- 
quired has been vested. * * * The title thus vested in the 
city of New York is as directly under the power and control of 
the legislature for any public purposes, as any property held 
directly by the State * * * and its application cannot be 
questioned by the mere agent or the sovereign power of the 
people. * * * The interest is exclusively pubdlict juris, and 
is in any aspect, totally unlike property of a private corporation, 
which is held for its own benefit and used for its private gain 
and advantage.” 

While the tendency both of constitutional provisions referring 
directly to streets and of judicial decisions in interpretation of those 
general constitutional provisions which aim at the protection of 
private rights, is so to limit the control of the legislature over 


1 People v. Kerr, 27 N. ¥. 188, 192, 197, 200. 
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streets as to prevent it from encroaching upon the property 
rights of owners of property adjoining streets (witness the ele- 
vated railroad decisions already referred to), little progress has 
been made in the recognition as existing in municipalities of any 
property rights in streets of which the legislature may not de- 
prive them. It is true that in one instance almost all the later 
constitutional provisions have made a step in this direction in 
that they require that the consent of the local authority having 
control of the streets shall be obtained before the legislature 
may grant to any person or corporation the right to lay railroad 
tracks on streets. But few, if any, of the constitutions provide 
that street franchises generally shall be granted by the legisla- 
ture only with the consent of the municipalities. 

The result is that while great progress has been made in recent 
years both by judicial decisions and by constitutional provisions 
in enlarging and protecting the private rights of abutters on 
streets, even if the fee of them is in the public, and that, while 
some progress has been made away from the old rule that the 
legislature has absolute control over the streets in municipalities, 
our law and particularly our constitutional law on this subject is 
still in an unsatisfactory condition — a condition which has too 
often resulted in depriving cities of a most legitimate and profit- 
able source of revenue and in enriching private corporations and 
persons at their expense. 

The theory which lies at the basis of this control of the legis- 
lature over streets whose exercise has led to such evil results is, 
as has been intimated, that a street is in legal nature a highway. 
The management of streets is, therefore, a part of the general 
administration of the State and if the local corporations are to 
act at all in street matters, they act, not in their capacity as 
corporate organizations for the satisfaction of local and to a 
certain extent private needs, but as agents of the State. 
But not only have we been obliged in specific instances to 
abandon the theory that streets are the same in legal nature as 
highways, as, e. g., in the adoption of the rule that the burden of 
the easement of the street is greater than that of the highway, 
and to recognize as belonging to the municipalities rights in the 
streets from which they may not be deprived by the legislature, 
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as,e. g., in the case of street railways for whose location the 
later constitutional provisions require the consent of the munici- 
pal authorities; but the theory itself that streets are in legal 
nature highways and therefore a part of the general and not the 
local administration, has proved, when applied to certain 
branches of the law, so unsatisfactory as to show that it is prob- 
ably not correct. This comes out particularly clearly in the law 
as to the liability of municipal corporations for defective streets, 
Here the theory has in its application led to extremely illogical 
conclusions and has resulted in an extremely inharmonious con- 
dition of the law. 

The general principle of the law with regard to the liability of 
muncipal corporations for torts is that in order that a municipal 
corporation may be held liable, the duty whose negligent per- 
formance by it has caused the damage must have been a corporate 
and so to speak a private and not a public duty. That is a 
muncipal corporation must have been acting not in its capacity 
as a governmental agent but as an organization for the satisfac- 
tion of local and to a certain extent private needs. Judge Gray 
says :! ** The result of the English authorities is that when a duty 
is imposed upon a municipal corporation for the benefit of the 
public, without any consideration or emolument received by 
the corporation, it is only where the duty is a new one and is 
such as is ordinarily performed by trading corporations, that an 
intention to give a private action for the neglect in its performance 
isto be presumed.”’ Again, on p. 379, he sums up the American 
cases as follows: ‘*There is no case, in which the neglect of a 
duty imposed by general law upon all cities and towns alike has 
been held to sustain an action by the person injured thereby 
against a city, when it would not against a town. The only 
decisions of the State courts, in which the mere grant by the 
legislature of a city charter authorizing and requiring a city to 
perform certain duties, has been held sufficient to render the city 
liable to a private action for neglect in their performance when 
a town would not be so liable, are in New York since 1850 and 
in Illinois.”” He further criticizes the decisions of the United 


1 Hill v. Boston, 122 Mass, 344, 369. 


4 


f 
y 
y 
y 
n 
a 
y 
y 
0 
y 
n 
1 


THE LEGISLATURE AND THE STREETS. 527 


States Supreme Court opposed to this view as inconsistent with 
the rule that the court shall follow the decision of the State in 
construing its law or as based on some special charter or statute. 
Finally he says: ‘* But however it may be where the duty in 
question is imposed by a charter itself, the examination of the 
authorities confirms us in the conclusion that a duty, which is im- 
posed upon an incorporated city, not by the terms of the charter 
nor for the profit of the corporation pecuniarily or otherwise, but 
upon the city as the representative and agent of the public and 
by the general law applicable to all cities and towns in the 
commonwealth, and a breach of which in the case of a town ‘ 
would give no right of private action, is a duty owing to the 
public alone, and a breach thereof by a city as by a town, is to 
be redressed by prosecution in behalf of the public, and will not 
support an action by an individual even if he sustains special 
damages thereby.”’ 

Admitting it to be the general rule of law, as it unquestionably 
is, that a municipal corporation is not liable for the damages 
caused by its negligent performance of a public duty, and 
admitting that streets and highways are a part of the general 
administration, as is also undoubtedly the general rule, then in 
attending to them the city acts as an agent of the general State 
government and there is only one logical conclusion as to its 
liability for the damages caused by its negligent performance of 
its street duties. This is that it is not liable unless made so by 
express statute. This is further the conclusion which has been 
reached by the courts of several of the States,! and would seem 
to be the rule favored by Judge Gray in his opinion in Hill rv. 
Boston, in which he criticises the soundness of the decisions of 
the United States Supreme Court and of the State courts holding 
municipal corporations liable for the damages resulting from 
defective streets. 

In other States, on the other hand, the courts, still, as in the 
cases just cited, holding fast to the idea that streets are essen- 
tially the same in legal nature as highways, nevertheless hold 
that all corporations, guasi-municipal corporations such as towns 


1 Detroit v. Blakely, 21 Mich. 84; Navasoto v. Pierce, 46 Tex. 525. 
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and counties, and municipal corporations proper such as cities, 
which have charge of streets or highways and bridges, are liable 
for damages caused by defects in such highways, streets and 
bridges arising from the negligent performance of their duties, 
The courts reaching this conclusion abandon quoad hoc the rule 
that public corporations are not liable for the damages caused 
by their negligence in their discharge of public duties, and do 
not allow the fact that they are acting as agents or representa- 
tives of the general State government to have any effect upon 
their liability. This is the eonclusion reached in Indiana? and 
in Iowa.? The theory here on which the liability is based is, that 
these public corporations have the power to repair and maintain 
streets, highways and bridges and to raise all the necessary money 
for that purpose, that they are under the legal obligation to ex- 
ercise their powers, and that any one suffering damages from 
their neglect to perform this legal duty is entitled to be com- 
pensated by them.’ 

But there is still a third rule which has been adopted by the 
courts of other States and which has in its support by far the 
greatest weight of authority. This is that guasi-municipal cor- 
porations, ¢. e., towns and counties, which are created for pur- 
poses of general administration and act in the care of highways 
and bridges as the agents of the general State government, are 
not in the absence of statute liable for damages caused by de- 
fective highways and bridges even if they have been negligent 
in the performance of their duties or the exercise of their powers, 
but that municipal corporations proper, cities and villages 
created voluntarily and by charter are, even in the absence of 
statute, liable for all damages caused by defective streets. 
Justice Hunt says: * ‘* A distinction is to be noted between the 
liability of a municipal corporation, made such by acceptance of 
a village or city charter, and the involuntary guasi-corporations 
known as counties, towns and school districts, and especially the 
townships of New England. The liability of the former is 


1 Howard Co. Coms. v. Legg, 93 3 See 93 Ind. 523, 525; Cf. Dillon, 
Ind 523. op. cit. 1247-1249. 

2 Ferguson v. Davis Co., 57 Ia. 4 Barnes v. District of Columbia, 
601. 91 U. S. 540, 551. 
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greater than that of the latter, even when invested with corporate 
capacity and the power of taxation.! 

‘«¢ The latter are auxiliaries of the State merely and, when cor- 
porations, are of the very lowest grade, and invested with the 
smallest amount of power. Accordingly in Conrad v. Ithaca,? 
the village was held to be liable for the negligence, of their 
trustees, while in Weet v. Brockport, the town was said not to be 
liable for the same acts by their commissioners of highways.’’ * 
The reasons advanced for this distinction cannot be said to be 
satisfactory, but in the words of Mr. Justice Hunt again :‘ 
‘‘ Whether this distinction is based upon sound principle or not, 
itis so well settled that it cannot be disturbed.’’ The authorities 
establishing the doctrine of the liability of municipal corporations 
proper ‘* are so numerous and so well settled that the law must 
be deemed to be settled in accordance with them.”’ 

The two New York cases referred to by Mr. Justice Hunt, 
which seem to have originated this distinction between municipal 
corporations and qwasi-municipal corporations, advance as a 
reason for it that acceptance of a charter by a municipal corpora- 
tion implies a contract on its part to keep its streets in order, a 
contract which is made with the public for the consideration of 
the grant of increased powers, and a contract which inures to 
the benefit of each individual interested in its performance. 
This extremely fanciful idea of a contract is repudiated, in the 
strongest terms, by Judge Campbell of Michigan, in the case of 
Detroit v. Blackeby,® who says, however, in delivering the opin- 
ion of the court, that it is ‘* impossible to find legal warrant for 
any other ground for distinguishing the liability of one municipal 
body from another.’’ That this idea of a contract has, however, 
had great influence,—has indeed, in many cases, been accepted as 
satisfactory, may be seen from the great weight which Judge 
Gray gives in Hill v. Boston,* to the fact that the duty which 
had been violated in the case then under consideration had been 


1 1 Dillon, secs. 10, 11,13; 2 Dillon, 4 Loc. cit. 

sec. 761. 5 21 Michigan, 115. 
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imposed not by the charter but by a general law applicable to all 
towns and cities. Judge Dillon in his work on Municipal Cor- 
porations does not seem to be altogether satisfied with this 
reason, and takes occasion to criticize it at the same time that 
he endeavors to find a better reason. In one place he seems to 
base the liability of municipal corporations proper on the fact 
that they have ample means at their command to discharge their 
street duties. He says: ! ‘* While it must be admitted to be 
exceptional, the doctrine may, we think, be vindicated upon the 
special nature of the duty itself, relating to streets in cities 
(which have peculiar and local uses distinct from State high- 
ways) which are under the direct and exclusive control of the 
municipal authorities, whose duty in respect to repair is intrin- 
sically ministerial and upon the ample means which are supplied 
for its performance, rather than upon the ideal notion of a con- 
tract between the State and the municipality, or upon the other 
notion of a special consideration received for the supposed im- 
plied promise faithfully to discharge the duty imposed by the 
charter or constituent act of the corporation.”’ 

But the fact of the possession by the corporation of ample 
means to discharge its duties, it will be remembered, is the 
ground of the liability imposed by the courts of Indiana and Iowa 
on guasi-municipal corporations as well as municipal corporations 
proper; and if municipal corporations proper are to be held 
liable for damages arising from defective streets on the ground 
that they have ample means to attend to the streets, there seems 
to be no reason in logic why guasi-municipal corporations should 
not be held to the same liability as regards highways. For they 
are generally given ample means to keep highways in order. 
Judge Dillon himself seems to recognize this when he asks,’ 
should guasi-municipal corporations with power to raise the 
necessary money be held not liable when municipal corpora- 
tions are held liable?* In another place Judge Dillon bases 
the rule of the liability of municipal corporations on the ground 
of expediency when he says :‘ ** The doctrine works well and is 


1 p. 1290. ard Co. Coms. v. Legg, 93 Ind. 523, 
2 On p. 1292. 525. 
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just, since no stimulus to the performance of duty is more effect- 
ual than the wholesome fear of the verdict of a jury for dam- 
ages.”” But here again no sufficient reason is offered for the 
distinction in liability between municipal corporations and qguasi- 
municipal corporations. For the ‘‘ wholesome fear of the ver- 
dict of a jury for damages,’”’ is undoubtedly as effectual a 
“stimulus to the performance of duty in the case of quasi as in 
the case of full municipal corporations. Finally Judge Dillon 
gives up all attempt to find a logical basis for the distinction, and 
falls back on the peculiarities or idiosyncrasies of the law. He 
says in closing his discussion of this matter: ‘it may be that 
this is only another of the many examples with which our juris- 
prudence abounds which abhors generalizations, disregards mere 
symmetry, and unconsciously and silently embodies the underly- 
ing notions of the local communities,’’ that this may be after 
all ** only another example of the fact that logic and law are not 
always precisely coincident or coterminous; that law is fre- 
quently logic limited and circumscribed by a sense of expediency ; 
and that accordingly legislators and courts declare and apply 
distinctions that are oftentimes easier to feel than to unfold and 
define, and which do not obviously consist with an indefinite ex- 
tension and inexorable application of those principles of logic 
that are apparently applicable to and seemingly control the sub- 
ject.” While this is eminently true as a description of the 
development of the law, it is at the same time an abandonment 
of the attempt to find a logical basis for this principle of our law 
and is a conclusion with which no legal student can be satisfied. 

It seems, however, that Judge Dillon, notwithstanding his 
evident uncertainty, has struck at the root of the matter and per- 
ceived the real ground of the distinction in this respect between 
the liability of qguasi-municipal corporations and municipal cor- 
porations proper, when he says parenthetically, it is true, and with 
a lack of emphasis which is extremely unfortunate in such an 
acknowledged authority as he is, that streets in cities ‘+ have 
peculiar and local uses distinct from State highways.’’ This is, 
or at any rate should be, the ground of the distinction between 
the liability of guasi-municipal corporations for highways and 
that of municipal corporations for streets. It is the actual 
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difference between highways and streets in their purposes and 
their uses. The distinction in liability cannot logically, as has 
been shown, be based upon a difference in powers, for both quasi- 
municipal corporations and municipal corporations have in this 
respect about the same powers or at any rate ample powers in 
both cases to enable them to attend to their duties. Noris there 
any logical reason for the distinction in the fact that in the one 
case the power is conferred by general law and in the other by 
special charter. No contract or implied promise to keep streets 
in repair can be tortured from a special charter which may not 
as easily be tortured from a general act. If a street is in legal 
nature the same as a highway then the liability of the corporate 
body having charge of the one or the other must be the same, 
But as a matter of fact streets are not the same as highways. 
Highways are most important means of intercommunication be- 
tween parts of the State at large, have great influence on the 
general development of the people of the State as a 
whole and are, in countries where the existence of a strong 
military power is necessary, where wars are frequent and 
rumors of wars are constantly being circulated, of the 
utmost strategical importance and should naturally therefore 
be in the control of the central government of the State, are in- 
deed a part of the general administration of the State. We may 
go further and admit that so far as such State highways pass 
directly through cities they should still be under the control of the 
central government of the State as they are at the present time 
in France, where not unfrequently part of a street in a city 
which forms part of a State road is cared for by the cen- 
tral government of the State,’ and is often paved 
differently from the portions of the streets contiguous to it. 
But streets in cities in and of themselves, 7. e., in so far as they 
do not form part of State roads, are of local and not general 
significance and interest. They serve merely as means of 
local communication within the city itself, not only for pur- 
poses of passage on their surface, some of which are peculiar to 


1 Cf. Aucoc, Conférences sur |’ administration et le droit administratif. II. 
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the city, but also as a means of permitting the inhabitants of 
cities to enjoy the many institutions which city life necessitates, 
such as the taking away underground of the sewage, and the dis- 
tribution of water, gas, heat and electricity. These are matters 
in which the people of the State at large have no interest what- 
ever. Streets in cities are of interest alone to the inhabitants 
of the cities. The duty to keep them in order is therefore 
really a local duty and should be in legal theory a private or 
corporate duty; and the courts of the United States are quite 
right which impose upon municipal corporations a liability for 
damages arising from the negligent performance of this duty 
and do not violate the general rule of law that municipal corpo- 
rations are not liable for the performance of a public duty, for 
the care of the streets is really a private duty. 

The fact that, where the courts in this country do not make 
public corporations liable for defective streets and highways, the 
legislature generally does make them all so liable, thus making 
no distinction between streets and highways, does not militate 
against this view that the duty to care for streets is a local and 
to an extent a private or corporate duty. All that can be de- 
duced from this fact is that the attempt is being made to make 
the government, as well as its local corporations, responsible for 
certain kinds of torts, particularly for those torts connected with 
the management of property. Thus in New York the State gov- 
ernment is made by statute responsible for most damages arising 
from the negligent management of the canals; while in the case 
of municipal corporations this liability has been everywhere car- 
ried so far as seriously to limit the rule that they are not liable 
for damages caused in the performance of a public duty, or at 
least to cause us to regard a municipal corporation as always act- 
ing in a private capacity when it is managing property, whether 
the particular property is used for a governmental and public 
purpose or for a corporate and private purpose. Thus in one 
case! a county having purchased property and erected thereon a 
county insane asylum (an institution of public and not private and 
local concern ), dug on its ground with a view to supply the build- 
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ing with water, a deep trench, the sides of which, in consequence 
of negligently omitting properly to support them, fell in and 
injured one of the workmen. The county was held liable although 
not made so by statute. The basis of the liability in these cases 
is, that the damages were occasioned by their negligent manage- 
ment of property for whose management public corporations are 
regarded as liable in many cases in the same manner as private 
individuals are hable.’ All that these statutes and these cases go 
to prove is that, if a city is held liable for defective streets, the 
ground of the liability may be found in the fact that it has prop- 
erty rights in the streets; that the courts and legislatures are to 
a degree abandoning the old rule that the streets are the property 
of the public and are now holding that they are the property of 
the corporation as such in whose limits they are situated. 

But if the municipal corporations are, in order to obtain a 
logical ground for their liability for negligence of their duties, 
to be recognized as acting in a local and somewhat private 
capacity when they discharge their street duties, or if the basis 
of their liability for defective streets is to be found in the fact 
that they own the streets and are therefore liable for defects 
therein in accordance with the rule that municipal corporations 
are liable for the negligent management of property, they should 
also be recognized as possessing the rights which in accordance 
with our theory of government and law are deducible from these 
propositions. If streets are local in their character the municipal 
corporations in which they are situated should be given the power 
to control them, if they are liable for defective streets on the 
ground that the streets are their property they should be recog- 
nized as capable of deriving advantage from such property. In 
other words they should be recognized as possessing property 
rights of a quasi-private character, at any rate, of which they 
may not be deprived by the legislature. This is the law in 


France where the cities have property rights in the streets, which ° 


they are under the obligation of maintaining, similar to the 
ordinary property rights of individuals.? To them also is given 
the right and the sole right of granting street franchises in streets 


1 Cf. Dillon op. cit., p. 1211. 


2 Beuf, Droit Administratif, p. 225. 
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which they are to maintain, whether these franchises consist in 
the location thereon of horse or other railways, or the placing 
thereunder of gas and water pipes.! If cities in this country are 
recognized as possessing such private property rights in streets, 
then in accordance with the principles of our constitutional law 
they could not be deprived of them by the legislature without 
their consent or without the grant to them of compensation. 
For there is a growing tendency to recognize that a municipal 
corporation is a subject of private as well as of public law and 
that as such subject of private law it is capable of owning prop- 
erty, in the ownership of which it will be protected by the con- 
stitutional provisions protecting the property rights of private 
persons. Thus the case of Grogan v. San Francisco? decided 
that the legislature could not divest municipal private property 
without the consent of the city. Judge Field, in delivering the 
opinion, says: ® ‘+ Nor is there any difference in the inviolability 
of the contract between the grant of property to an individual 
and a like grant of property to a municipal corporation. * * * 
And though a municipal corporation is the creature of the legis- 
lature yet when the State enters into a contract with it the 
subordinate relation ceases and that equality arises which exists 
between all contracting parties. And however great the control 
of the legislature over the corporation, it can be exercised 
only in subordination to the principles which secure the 
inviolability of contracts.’’ A still better case is that of 
Webb v. the Mayor.‘ Here the legislature atttempted without 
making any provision for compensation to the city to transfer 
a part of the private property of the city to its public prop- 
erty from which it might not derive any revenue and which was 
subjected to a public use, and the Supreme Court enjoined the 
authorities from proceeding to obey the law. The facts of the 
case were these: The legislature passed an act providing that a 
reservoir used at the time for supplying the city with water from 
the sale of which the city derived a revenue,—a reservoir thus 
belonging to the general system of water works which had been 


1 Aucoc, op. cit. III, p. 926; Block, 2 18 Cal. 591. 
Dictionnaire de l’administration fran- 3 p. 613. 
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held to be the private property of the city and for whose negli- 
gent management the city had been held to be responsible,— 
should be taken down and that the ground which it had occupied 
should be made into a park. The consent of the city was not to 
be obtained, nor was any provision made for compensation to 
the city for thus depriving it of its private property, and the 
court held that this was a taking of private property without 
compensation, which was prohibited by the constitution. 

It may be said that we cannot recognize the cities as possessing 
such private property rights in streets, inasmuch as this would 
cause the streets to be governed by the rules of private rather 
than by those of public law, that the streets, whether a part of 
local or general administration are still a part of government, 
that, while it may be admitted that the legislature should not 
have the right to dispose, in its good pleasure, of the streets 
without obtaining the consent of the municipal authorities, still 
it should have the power to lay down the general system in 
accordance with which streets should be laid out, opened 
and maintained. But it must be remembered that the recog- 
nition as existing in the municipal corporations, of such private 
property rights in streets as may not be taken from them with- 
out their consent or without compensation, does not by any 
means carry with it any limitation of the power of the legisla- 
ture to establish the system of street administrative law. Such 
has not been the effect of recognizing, as existing in adjoin- 
ing owners, property rights in and over streets. The elevated 
railroad cases, to which reference has already been made, do not 
by any means claim the right in the courts to limit the power of 
the legislature over the streets; they simply say that the same 
rules shall apply to property in streets as are applied to other 
property, viz.: that while the legislature may take such property 
at any time for a public purpose it must either obtain the consent 
of the adjoining owner or give him compensation for the invasion 


1 Cf. also Rockland Co. v. Lawrence public municipal corporation which it 
Co., 12 Ill. 1, where the judge, deliv- could not subsequently impair or re- 
ering the opinion of the court, says: sume is not denied; but in such case 
“That the State may make a con-_ the corporation is to be regarded as & 
tract with or a grant to & municipal private company.” 
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of his rights which it has provided for. The public legal powers 
of the legislature are not limited; the private legal rights of indi- 
viduals are simply protected. The legislature is simply not per- 
mitted, as a result of the constitutional provisions protecting 
private rights, to make such use of its public legal powers as un- 
duly and illegally to encroach upon the sphere of private rights. 
The same result would follow from the recognition as existing in 
municipal corporations of private property rights in streets. The 
powers of the legislature of a public legal character over the 
streets would not be limited. All that would be done would be 
to prevent the legislature from so exercising its public legal 
powers as to encroach upon the private legal rights of cities. 
This idea has been well brought out in a case in the Supreme 
Court of the State of New York relative to the power possessed 
by the legislature over the ferries owned by the city of New 
York as a result of a grant of them to it by the English crown. 
This is the case of Benson v. The Mayor of New York,' in which 
the judge says: ‘* To prevent misconstruction it may be proper 
to remark that these conclusions (viz., that the city has private 
property rights in the ferries) do not necessarily exclude the 
legislature from all control over the ferries. Franchises of this 
description are partly of a public and partly of a private charac- 
ter. So far as the accommodation of passengers is concerned 
they are publici juris; so far as they require capital and produce 
revenues they are privati juris. Certain duties and burdens are 
imposed on the grantees who are compensated therefor by the 
privilege of levying ferriage and the security from spoliation 
arising from the irrevocable nature of their grant The State 
may legislate touching them so far as they are publici juris. 
Thus, laws may be passed to punish neglect or misconduct in 
conducting the ferries, to secure the safety of passengers from 
danger and imposition, etc. But the State cannot take away the 
ferries themselves nor deprive the city of their legitimate rents 
and profits.’’ 

The possession by the cities of such a private property right 
in the streets is undoubtedly the theory upon which rest the 
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various constitutional provisions requiring the consent of the cities 
to the laying of railway tracks on the streets, to which allusion has 
already been made. For the further development in our law of 
this principle of the private property rights of cities in streets 
we must look either to the statutes or to constitutional pr- 
visions. The contrary rule is too well settled in the decisions 
for us to hope that the courts will change it. For, however 
they may differ as to the liability of cities for defective streets, 
they all agree that the streets are not the private property of 
municipal corporations. If they admit any property rights at 
all such property rights are public and not private and nothing 
is clearer than that the legislature has absolute control over the 
public property of municipal corporations.! 

But it is probable that it will not be sufficient to recognize that 
cities have private property rights in the streets and to pro- 
vide that the consent of the municipal authorities shall be 
necessary for the valid disposal of street franchises. It is true 
that it has been held by the courts, that constitutional provisions 
requiring such a consent imply the right on the part of the 
municipality to affix conditions to its consent which may consist in 
theassumption by the party to whom the street franchise is granted 
of pecuniary obligations to the city.? It is also true in some 
eases that the legislature has provided* that the municipality 
shall give its consent to the building of a railroad in a street 
only to the person or corporation that shall at public auction 
agree to give the city the largest percentage of the gross receipts 
with adequate security. But in the absence of a constitutional 
provision making obligatory the sale of street franchises at pub- 
lic auction experience has shown that, in the peculiar conditions 
of American political life, little hope can be entertained that 
municipal authorities or even the legislature will insist upon 
adequate pecuniary return to the city for the privilege of using 


1 People v. Kerr, 27 N. Y. 188; 2 Pacific R. R. Co. v. Leavenworth, 
Darlington v. Mayor, 31 N. Y. 104; 1 Dillon C. C. Rep. 393; Northern 
which, it must be admitted, claims for Central Ry. Co. v. Baltimore, 21 Md. 
the legislature practically absolute 93; Dillon, op. cit., p. 849. 
control over all kinds of municipal 3 See, ¢. g., N. Y. L. 1886, c, 642. 
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its streets. Both authorities have shown themselves in the past 
only too susceptible to the blandishments of corporations seek- 
ing from them the right to make use of the streets. 

Municipal corporations should, therefore, not only be recog- 
nized by the constitution as possessing private property 
rights in streets and be protected by the constitution in these 
rights against the legislature as has in some cases been done, 
but the local authorities representing the municipal corporations 
should, experience shows, be forced by the constitution, as they 
have in one or two instances been forced by the legislature, to 
dispose of their rights in the streets only at public auction to 
the highest bidder, if we are to entertain any reasonable hope 
that they will find in the streets any considerable source of rev- 
enue. This is practically the condition of things upon the con- 
tinent where the revenue derived from the use of streets by 
private parties has gone far towards lightening the burden of 
municipal taxation. 


Frank J. Goopnow. 
CoLuMBIAa COLLEGE, New YORK. 
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THE STATUS OF INDIGENT AMERICANS IN FRENCH 
COURTS. 


No country of the old world contains a larger number of 
Americans than France, 

Why are they there? Ask the summer tourist who is 
packing his valise after having spent three-fourths of the two 
months vacation in Paris. 

He will answer for the multitude: Because they cannot resist 
the thousand attractions which center within a few miles of the 
rue royale.’ 

To be sure individuals might answer more specifically for 
themselves, artists, singers, scientists and -pleasure-seekers, 
each giving their own reason — but this is an age of curt and 
comprehensive statement. They are already catalogued as moths 
that cannot resist the candle light. 

Meanwhile, however they explain their presence within the 
French borders, these people have assumed a certain legal 
status, and since they are libe rally provided with temperaments 
that involve the owners in litigation, and are not all provided 
with a commensurate abundance of means, an article regarding 
the court rights of indigent foreigners in France should not be 
without interest. 

Wherever there is money, legal advice can be secured, and all 
difficulties smoothed away, it being remembered as a general rule 
that strangers bringing suit are expected to furnish security, with 
these exceptions: Where there arecertain treaty clauses exempt- 
ing them and in special instances where commercial transactions _ 
are involved, or the plaintiff owns considerable immovable 
property in France. 

Meanwhile let us suppose that an action is brought against a 
man whose purse is as empty as his heart is heavy. How far 
will he enjoy the rights of a Frenchman in similar financial 
conditions, and what are those rights? 
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Considering the last question first, and referring to the law of 
January 21, 1851, we find that the native born will receive 
pecuniary assistance if he conform to the following rules. He 
must lodge with the procureur of the republic, a demand from 
the tribunal of his domicile, together with an extract from the 
tax list or the certificate of the collector stating that he is not 
taxed, also a declaration of indigence, sworn to before the mayor 
of his commune. 

If his papers are correct, proper advocates and officials are 
designated by the authorities to represent him. 

These formalities being concluded, the assisted one is exempted 
provisionally from the payment of court dues, term fees, and 
costs; and all expenses for legal aid and advice, traveling charges 
of witnesses, experts, etc., are paid by the treasury under a 
decree of June 17, 1811. 

If in the suit that follows, the individual in question succeeds, 
the adversary is pressed for the recovery of the sums expended. 
If he loses, and is solvent, the administration demands that he 
make such payments a8 may justly be sought, but avoids 
embarrassing him with certain expenses following the course of 
procedure. 

Should the supposed indigent be proven to have fraudulently 
sought aid, he will not only forfeit the privileges he has enjoyed, 
but may expect to be prosecuted and imprisoned. 

Now as to the stranger —as the citizen of a nation with whom 
France has a treaty according all court rights, does he enjoy the 
same privileges? Yes! Asa properly domiciled or naturalized 
inhabitant? Yes! 

There is no question in either instance. Unfortunately, how- 
ever, the United States has no treaty regarding this matter with 
France —and so the question of peculiar rights as based upon 
international agreement is of little value to an American, and if 
not domiciled he will have to submit to the construction which 
French lawyers have given to their code, and especially to that 
article which provides for indigents, but yet makes no allusion 
to strangers. 

The point at issue is: Does lack of mention exclude foreigners? 
Discussing this point in an admirable article which has just been 
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published together with various other treatises on International 
Law, M. E. Ronard De Card, a professor of ‘‘ La Faculté de 
Droit’’ in Toulouse, disapproves of the decision of * le bureay 
établi pres la cour de Nancy ’’ which rules that non-mention bars 
all strangers from the peculiar succor offered the French, and 
gives preference to a sounder decision of the ‘* bureau établi 
pres la cour de Paris,’’ which cheerfully accords this privilege 
to strangers in cases where the French courts feel justified in 
accepting jurisdiction. 

Right here, however, M. DeCard recognizes a difficulty which 
Wharton has marked in his ‘‘ Conflict of Laws,’’ viz.: where 
both plaintiff and defendant are foreigners. Even the court of 
Paris has failed in its broad interpretation of French law, to 
rise above the mists which have thus far interfered with the 
vision of jurists when neither party is a French citizen, and is 
criticized by the savant of Toulouse for narrowing its decisions 
in this respect. ‘* The bureau,’’ says M. De Card, * ought to 
decide upon the demand of indigent strangers without disturb- 
ing themselves with the theory, not at all established, which 
French tribunals have erected in order to avoid all suits between 
foreign parties.”’ 

Setting this class of cases aside, however, as unimportant 
owing to numerous exceptions which are acknowledged by even 
the more adverse courts, it may be taken for granted that the 
foreigner will hereafter be apt to find in France much the same 
opportunities open for him to receive judicial assistance as in the 
most favored countries. Especially is this true if he is a de- 
fendant. If aplaintiff the face of the matter changes. Whether 
or not he is to receive assistance he must give security ; this is 
true likewise in most countries, England excepted, perhaps. 
Thus leniency on the one hand is balanced by insistence on 
- the other. Yes! The French courts will assist you even if not 
regularly domiciled, but you will not be exempt ‘‘de la caution 
judicatum solvi!’’ This rule of course does away with much of 
the litigation which would naturally arise were there no checks 
provided against the increase of fraudulent and petty lawsuits. 
Often the rule works hardship, more often its results are 
beneficial. 
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Meanwhile the nations cannot complain as it is not France 
alone which has such a law on the statute books. Doubtless that 
fair country will keep well to the front of any movement which 
by treaty or otherwise seeks to do away with the less fortunate 
features of this restriction. 


D. Cuauncey Brewer. 


BOSTON. 
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JURISDICTION AND PRACTICE OF THE FEDERAL 
COURTS OF APPEAL. 


1. Purpose or THIs Parer. — The establishment of the Federal 
courts of appeal is the first practical effort to relieve the con- 
gested condition of the docket of the Supreme Court of the 
United States. Among the many plans which have been sug- 
gested from time to time during the last twenty years, for 
accomplishing that purpose, it is the only one which has been 
able to inspire sufficient confidence in the legislative mind to 
reach the stage of actual experiment. The evil which it seeks 
to remedy has existed so long, is of such great detriment to both 
litigant and counsel, and presents such formidable difficulties, that 
naturally, this experiment will be watched by the entire profes 
sion of the country with very great interest. 

The new court is so organized, in its relations to the existing 
Federal courts, as to affect the working of the entire machinery 
of the Federal judicial system in every department. It results, 
to a great extent, in the creation of a new system, and the 
ultimate effects of the changes which it introduces cannot be 
foreseen. The time which has elapsed since the court was organ- 
ized, is yet too short to determine with any precision how the 
system is going to work, but a number of very interesting 
decisions have been rendered, settling some of the questions 
which must naturally arise upon the construction of the terms 
of the act, and commencing that process of judicial ** inclusion 
and exclusion ’’ which will finally result in the settlement of a 
number of others. To examine these cases, and to note the 
progress of the courts in theinterpretation of the statute, rather 
than to prophesy as to its practical working, is the purpose of 
this paper. It must, of necessity, be much in the nature of a 
disjointed commentary upon certain sections of the act. 

2. REDISTRIBUTION OF APPELLATE JURISDICTION. — Without 
entering into the details as to the provisions of the act, it is suffi- 
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cient to say that it withdrew from the existing circuit courts, all 
the appellate jurisdiction which had been conferred upon them, 
leaving them courts of the first instance, only. That jurisdiction, 
together with the appellate jurisdiction of the Supreme Court of 
the United States as it formerly existed, is distributed between 
the Supreme Court of the United States and the circuit courts 
of appeal, by designating classes of cases in which appeals and 
writs of error shall lie, in the first instance, to each court, re- 
spectively, and by indicating those cases in which the courts of 
appeals shall have final jurisdiction.? 

These sections of the act determining the respective jurisdic- 
tion of the Supreme Court and courts of appeal are the provisions 
which have most frequently been presented for interpretation dur- 
ing the first year of the court’s existence, which has just expired. 

3. Drrecr TO THE Supreme Court. —Section 
enumerates several classes of cases in which the courts of appeal 
has no jurisdiction at a!l, but a direct appeal lies from the circuit 
or district courts to the Supreme Court of the United States. 
Among these are: (1) cases involving questions of jurisdiction, 
and (2) appeals from convictions of capital or otherwise in- 
famous crimes. 

4. CoNTINUED, JURISDICTIONAL QuEsTions — DuPLicaTE AP- 
PEALS. — It was held by the Supreme Court of the United States, 
in McLish v. Roff,? that the statute does not alter the established 
rule that an appeal will lie only from a final judgment; that the 
omission of the word *< final ’’ in the fifth section could not have 
been intended to work such a revolution as to uproot this doc- 
trine, which has become fundamental in our judicial system,’ nor 
could such an interpretation, if admitted, be confined to the 
right of appeal as to questions of jurisdiction alone; it would 
extend to other questions as to which, a direct appeal to the 
Supreme Court is provided for, to cases involving the construc- 
tion or application of the constitution of the United States and 
to cases in which the constitutionality of any law of the United 
States, or the validity or the construction of any treaty made 


1 26 Stat. at L., p. 826, c. 517, Secs. 2141 U. S. 661; s. c. 12 Sup. Ct. 
4,5and6; McLish v. Roff, 141 U. Rep. 118, 


666; s. c. 12 Sup. Ct. Rep. 118. 3 Foray v. Conrad, 6 How. 201, 204, 
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under its authority is drawn in question, and to those in which 
the constitution or law of the State is claimed to be in con- 
travention of the Federal constitution. On any of these ques- 
tions a direct appeal or writ of error could be taken from the 
ruling of the circuit court or district court to the Supreme Court, 
irrespective of final judgment in the case. Such a practice would 
subject the court to needless delays and the labor of successive 
appeals in the same case, which, with all of the matters in con- 
troversy, by awaiting final judgment, could be as effectively 
decided in one appeal. Nor, when a final judgment has been 
entered, will the question of jurisdiction be certified to the Su- 
preme Court while the case on its merits goes to the court of 
appeals. The party against whom the judgment is rendered 
must elect whether he Will take his writ of error or appeal to 
the Supreme Court upon the question of jurisdiction alone, or 
to the circuit court of appeals upon the whole case. 

5. ConrTinveD, SEPARATE APPEALS BY DIFFERENT PARTIES TO 
THE SAME Action. — But the doctrine of McLish v. Roff! is not 
applicable where one party appeals upon the merits and the other 
upon the question of jurisdiction. In Northern Pacific R. Co. v. 
Glaspell ? Judge Shiras of the circuit court of appeals for the 8th 
circuit held that right of appeal to the circuit court of appeals 
upon the merits of one party, cannot be defeated by his opponent, 
by taking an appeal or writ of error to the Supreme Court upon 
the question of the jurisdiction of the trial court; but that in 
case of such separate appeals, the cause in the circuit court of 
appeals will be continued, to await the decision of the Supreme 
Court upon the subject of jurisdiction. 

6. Conrinuep — ‘*CapitaL oR OTHERWISE INFAMOUS 
Crimes.’’— A number of decisions have been rendered construing 
the language of the act giving the right of direct appeal from *¢ con- 
victiongof a capital or otherwise infamous crime.’’ The language 
used is the same as that in the fifth amendment of the constitu- 
tion and in construing it the court has followed the decisions 
based upon that amendment, holding that an ‘‘ infamous crime’”’ 
is any crime punishable by imprisonment in a State prison or 


1 141 U. S. 661. 2 49 Fed. Rep. 482. 


parent. 


in that direction. 


Washington. 


increased.”’ 


act was under discussion. 


1 United States v. Sutton, 47 Fed. 
Rep. 129; In re Claasen, 140 U. S. 200; 
11 Sup. Ct. Rep. 737. See also Ex parte 
Wilson, 114 U. S. 417; s. c. 5 Sup. Ct. 
Rep. 435; Mackin v. United States, 117 
U. 8. 848; s. c. 6 Sup. Ct. Rep. 777; 
Parkinson v. United States, 121 U. S. 
281; s.c. 7 Sup. Ct. Rep. 896; United 
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penitentiary, with or without hard labor.’ If this interpretation 
is sustained, and it is not easy to see how it can fail to be, it will 
have the effect of opening wide the door, in a large proportion 
of criminal cases in the Federal courts, for an appeal to the 
Supreme Court of the United States. The result is readily ap-_ 
Said Judge Sawyer, in United States v. Sutton,? after 

noting that the only criminal appellate jurisdiction given to the 

circuit courts of appeal is that of cases ‘* arising under the criminal 

laws ’’ provided for in section 6: 
gives the great mass of the extensive criminal appellate jurisdic- 
tion, throughout the United States, to the Supreme Court direct. 
This will, certainly, largely increase its jurisdiction and labors 
Prior to the act of 1879, there was no appeal 
in criminal cases, except on certificate of opposition of opinion. 
Yet the country got along very well for a century under that 
system. Under the newly adopted system, since it costs the 
convicted party nothing to litigate, the government paying all 
of the expenses on both sides, and often appointing counsel for 
the impecunious, no convict is likely to be hanged, or find his 
way into the penitentiary, till he gets to the end of the law, at 
With the large extent of the right of appeal in 
both civil and criminal cases, it seems evident, that, the judicial 
force of the national courts, will have to be still further largely 


It does not require a prophet to anticipate the early modifica- 
tion of this provision ; evidently the practical effect of it escaped 
the vigilance of the judiciary committee in Congress when the 


7. Conrrnvep,—CriminaL APPEALS FROM THE DisTRICT OF 
Cotumpia.—In a very recent case* the Supreme Court of the 
United States was called upon to determine whether the provision 


** Section 5 of the new act 


States v. De Walt, 128 U. S. 393; s. c. 
9 Sup. Ct. Rep. 111; In re Medley, 134 
U. 8. 160; s. c. 10 Sup. Ct. Rep. 384; 
In re Mills, 135 U. S. 263; s. c. 10 Sup. 
Ct. Rep. 767. 

2 47 Fed. Rep. 129. 

3 In re Heath, 12 Sup. Ct. Rep. 615 
(March 21, 1892). 
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of the revised statutes of the District of Columbia! for an ap. 
peal from the Supreme Court of the district of Columbia to the 
Supreme Court of the United States, in the same cases, and in 
like manner, as ‘* provided by law’’ in reference to judgments 
of the circuit courts, can be construed to render applicable to 
criminal cases in the Supreme Court of the District of Columbia, 
the above provision for a direct appeal to the Supreme Court of 
the United States from the conviction of capital or otherwise 


infamous crimes. The court held that such an appeal will not 


lie on the ground that, when prior acts are incorporated in a sub- 
sequent one, in terms or by relation, the repeal of the former 
leaves the latter in force, unless repealed expressly or by neces- 
sary implication; and that the adoption, in a local law, of the 
provisions of a general law, does not carry with it the adoption of 
changes afterward made in the general law.? 

8. JURISDICTION OF THE CiRcUIT CouRT or ApPEALs — Nor 
in A SurrArisinG UNDER A Law or Coneress.—The juris- 
diction given to the circuit courts of appeals, while purely appellate 
is partly intermediate in its nature and partly final. There are 
cases which do not come within any of the classes mentioned in 
section 6, of which the courts of appeals is given final jurisdiction, 
viz., cases in which the jurisdiction depends upon the citizenship 
of the parties, cases arising under the revenue or criminal law, 
and proceedings in admiralty, and which, on the other hand, are 
not included in the enumeration of cases in which an appeal lies 
directly to the Supreme Court. In such cases appeal or writ 
of error lies from the district and circuit court to the court of 
appeals and thence to the Supreme Court. Thus, where the 
jurisdiction of the circuit court depended upon the fact that 
defendant was a corporation created by an act of Congress, the 
suit arose under a law of the United States without reference to 
the citizenship of the plaintiff. It was held that the decision of 
the court of appeals is not final and an appeal will lie from it to 
the Supreme Court of the United States.* 


1 Sec. 846. 3 Northern Pac. R.Co. v. Aimato, 
2 See Kendall o. United States, 12 12 Sup. Ct. Rep. 741. 
Pet. 524. 
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9. ConTiInuED—‘‘ UNLEss OTHERWISE PROVIDED By Law.’’— 
The final jurisdiction granted to the circuit courts of appeals in 
the cases enumerated in section 6, is qualified by the phrase 
‘unless otherwise provided by law.’’ In a case in which the 
right of appeal to that court from a judgment of the circuit 
court reviewing the decision of a board of appraisers under 
a revenue law,! was contested on the ground that it was a case 
«‘ otherwise provided by law’’ within the language of the statute, 
it was held that the court had jurisdiction. The court reasoned 
that such a construction would have the effect of practically 
depriving the circuit court of appeals of all jurisdiction because 
when the judiciary act of March 3, 1891, was passed, all appeals 
and writs of error were ‘‘ otherwise provided by law; ’’ and that 
the fact that the statute under which the judgment was rendered 
required the appeal to be specially allowed by the judges making 
the decision, does not affect the question, since, when allowed, the 
appeal stands upon the same footing and in the same position as 
any other appeal.? 

A like view was taken by Mr. Chief Justice Fuller in deliver- 
ing the opinion in the very recent case of Lau Ow Bew v. 
United States,* in which he said: ‘* The words ‘ unless otherwise 
provided by law’ were manifestly inserted out of abundant 
caution, in order that any qualification of the jurisdiction, by con- 
temporaneous or subsequent acts, should not be construed as 
taking it away except when expressly so provided. Implied 
repeals were intended to be thereby guarded against. To hold 
that the words referred to prior laws would defeat the purpose 
of the act and be inconsistent with its context and its repealing 
clause.”’ 

10. ConTINUED, — JURISDICTIONAL AMouNT. — There is no 
limitation upon the jurisdiction of the courts of appeals based 
upon the amount in controversy. The right of appeal is from 
the judgment of a circuit court, and if a circuit court has once 
acquired jurisdiction of the suit, the fact that the particular 
decree appealed from involved less than $2,000, which under 


4 Act June 10, 1890. * 12 Sup. Ct. Rep. 517 (March 14, 
2 Louisville Pub. Warehouse Co. v. 1892). 
Collector, 49 Fed. Rep. 561. 
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the act of 1888, is the limit of the court’s jurisdiction,! will 
not affect the power of the court of appeals to entertain the 
appeal. Thus, in proceedings to foreclose a mortgage for much 
more than $2,000 in which a cross-bill was filed by parties claim- 
ing a mechanic’s lien for less than that sum, it was held that an 
appeal would lie, from the adverse decree on the cross-bill, to the 
circuit court of appeals.? Nor does the language of section 11, 
making *‘ all provisions of law now in force regulating methods 
and system of review,’’ applicable to proceedings in the new 
courts, impose upon them the limitation which has hitherto ex- 
isted, of the jurisdiction of the Supreme Court to cases involving 
$5,000, under the Revised Statutes as amended by the act of 
1875. Those statutes are expressly repealed by the repealing 
clause (section 14) of the act establishing the courts of ap- 
peals.! 

11. ConTinvED — WHEN DID THE JURISDICTION OF THE NEw 
Court Atrach?—The act of March 3, 1891, creating the circuit 
court of appeals, took effect from and after its passage and the 
jurisdiction of the court immediately attached in those cases 
which arose thereafter. Hence it has been held that cases then 
pending in the circuit court in which judgment or decree was not 
entered until after March 3, 1891, were properly appealable to 
the court of appeals.§ 

12. JurtspicTion or SUPREME CourT IN PENDING CasEs.— It 
has also been held that the provision of the joint resolution ® pre- 
serving the jurisdiction of the Supreme Court, in cases pending 
at the passage of the act, until July 1, 1891, operated to entitle 
a party to appeal to that tribunal at any time before that date, 
so that between the passage of the act on March 3, and July 1, 
1891, a right of appeal existed to both the circuit court of appeal 
and the Supreme Court.’ 


1 25 U. S. Stat. at L. 434. 
2 Courtney v. Insurance Co., 49 Fed. 
Rep. 309. 

3 U.S. Rev. Stat., Sec. 691, Amended 
by Act of Feby. 16, 1875, Sec. 3, 18 
Stat at L., p. 315, c. 77. 

4 Northern Pac. R. Co. v. Amato, 
“9 Yed. Rep. 881. 


5 In re Claasen, 140 U. 8S. 204; 
Northern Pac. R. Co. v. Amato, 49 Fed. 
Rep. 888; New York &c. R. Co. ». 
Bennet, 49 Fed. Rep. 598. 

6 26 Stat. at L. 1115. 

™ New York &c. R. Co. v. Bennet, 
49 Fed. Rep. 598. 
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But unless the case was both pending at the date of the act, 
and the appeal was allowed, or the writ of error was sued out 
before July 1, 1891, the jurisdiction of the Supreme Court is 
gone.’ For although at the time when the decree was entered 
the appellants may have had two years within which to take an 
appeal, the act and resolution of March 3, 1891, declaring that 
that right must be exercised before July 1, 1891, took it away.” 
But where the rights given by the act of March 3, 1891, are dif- 
ferent from those to which the parties were entitled under the 
old system, the suing out of a writ of error before July 1, 1891, 
will not have the effect of making the act retroactive. Thus, 
where a defendant was convicted of crime before the passage of 
the act creating the courts of appeal, but was not sentenced until 
afterwards, and no writ of error in a case of that kind was pro- 
vided for, either by statute or rule, at the time of his conviction, 
and of course no bill of exceptions with a view of writ of error, 
the court held that a writ of error taken out prior toJuly 1, 1891, 
would not entitle him to a bill of exceptions as to what took 
place at his trial under the old system.® 

13. CERTIFICATE FOR INsTRUCTIONS.—The statute after enumer- 
ating the classes of cases in which the appeal to the SupremeCourt 
shall be direct, and the classes of cases in which the court of 
appeals shall have final jurisdiction, goes on in section 6, to 
provide a method by which the circuit court may take the 
advice of the Supreme Court in certain cases, in the following 
language: ‘* Excepting that in every such subject within its 
appellate jurisdiction, the circuit court of appeals at any time 
may certify to the Supreme Court of the United States any 
questions or propositions of law concerning which it desires the 
instruction of that court for its proper decision.’’* 

This provision seems to be addressed primarily to the discre- 
tion of the court of appeals. Ina certain case in which it ap- 
peared that the district judge was disqualified by reason of having 


1 Nat. Ex. Bank v. Peters (April Ct. Rep. 767; Durousseau v. United 

18, 1892), 12 Sup. Ct. Rep. 767; Wau- States, 6 Cranch, 307, 314. 

ton v. De Wolf, 12 Sup. Ct. Rep. 173. 8 In re Claasen, 140 U. S. 200; 11 
2? Nat. Ex. Bank v. Peters, 12 Sup. Sup. Ct. Rep. 735. 


426 Stat. at L., p. 828, sec. 6. 
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heard the questions involved in the court below and the circuit 
judge also was, perhaps, disqualified under the terms of the act 
by having decided a similar question in another case, the circuit 
justice thought it proper to certify the questions in the case to 
the Supreme Court, so that that court might either give its 
instructions on the questions certified, or require the whole 
record and case to be sent up for its consideration under the pro- 
vision of the statute to that effect. 

In Lau Ow Bew v. United States,? which was a habeas 
proceeding arising under the ** Chinese Exclusion Act,’ the cir- 
cuit court of appeals for the ninth circuit refused to certify the 
case to the Supreme Court for instructions on the ground that 
that court had already passed upon an exactly similar question 
in Wan Shing v. United States. . 

14, CERTIORARI FROM THE SUPREME CourT.—Afterwards upon 
the application of the same petitioner, the Supreme Court, acting 
under the authority vested in it by section 6 of the act,° issued 
its certiorari to the court of appeals directing it to send up the 
whole record. The court rests its action upon a marked dis- 
tinction between that case and the case of Wan Shing. In the 
latter a Chinaman, who upon his own evidence was a laborer, 
came to this country at the age of sixteen, remained two years, and 
then returned to China, where he stayed for seven years. Upon 
his return to this country he was refused permission to land, be- 
cause of his failure to produce a certificate of identification from 
the government of his origin, as required by the statute. Lau Ow 
Bew on the contrary was a merchant who had been domiciled in 
Portland for seventeen years, having established a wholesale 
and importing mercantile business of $100,000 a yeaar, and had 
acquired the right under the treaty of 1868’ to come, remain in 
and leave the United States, without conditions or restrictions. 
The treaty of 1880,° put no limitation upon this right as far as 


1 Farmers & Mechanics Bank v. 5 26 Stat. at L., p. 828. 
Armstrong, 49 Fed. Rep. 600. 6 Ex parte Lau Ow Bew, 141 U.S. 

2 47 Fed. Rep. 641. 583, 12 Sup. Ct. Rep. 43. 

8 22 Stat. at L. c. 126, sec. 6. 7 16 Stat. St L. 740. 


4140 U. S. 424; s.¢. 11 Sap. Ct. 22 Stat. at L. 12. 
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Chinese, other than laborers, were concerned. When the peti- 
tioner left this country in 1890 for a short visit to his relatives 
in China, he procured satisfactory evidence of his status asa 
merchant, which upon his return he presented to the collector 
of the port of San Francisco, but was unable to produce the 
certificate of the Chinese government required by the statute. 
The court held that the questions raised were sufficiently dissim- 
ilar from those in Wan Shing case, and were of sufficient impor- 
tance and gravity, to justify a hearing in the Supreme Court, 
and ordered the certiorari to issue. 

15. Practice, Writs or Error. — The provision of the statute 
as to practice in the new courts of appeal is contained in section 
11, and is as follows: ‘* All provisions of law now in force regu- 
lating the methods and system of review through appeals or 
writs of error shall regulate the methods and system of appeal 
and writs of error provided for in this act in respect of the circuit 
court of appeals.’’? 

Under this provision it has been held that a writ of error re- 
turnable to the circuit court of appeals may be issued from the 
clerk’s office of the circuit court in which the cause was tried 
under the provision of law,® theretofore in force, allowing 
such writs returnable to the Supreme Court.‘ 

16. Practice — SeparaTE Finpines oF Fact 1n ADMIRALTY 
AprEALs.— But the above quoted rule as to practice has been held 
not to make the former statutory provision, for separate findings 
of fact and law, by the circuit courts in admiralty cases, for the 
purpose of facilitating their hearing on appeal to the Supreme 
Court, applicable to admiralty appeals from the circuit court to 
the new court of appeals. The manifest reason is that by the 
act, admiralty appeals, thereafter, lie direct from the district 
court to the court of appeals, which has final jurisdiction, instead 
of to the circuit court as heretofore. And no method, or sys- 
tem of review by findings, or bill of exceptions, was in- force 
for the review by appeals in admiralty from the district court 


1 Ex parte Lau Ow Bew, Petitioner, 3 U.S. Rev. Stat., Sec. 1004. 
141 U. S. 583; 12 Sup. Ct. Rep. 43. * Northern Pac. R. Co. v. Amato, 
2 26 Stat., p. 826, Sec. 11. 49 Fed. Rep. 881. 
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when the act was passed. It can hardly be imagined that the 
legislature intended to establish a different rule for the small 
remnant of admiralty cases pending before the circuit courts at 
the time the act went into effect.! 


Wm. L. Jr. 


Sr. Louis. 


1 Pratt v. The Havilah, 48 Fed. Rep. 684. 


NOTES. 


Victims or JupicraL Errors. —It is well known that innocent men 
are sometimes convicted of crime, and undergo punishment, and their 
innocence is afterwards clearly and conclusively established. In such 
acase, why should not the State re-imburse them for having suffered as a 
consequence of judicial error? It is sometimes said that such men are 
martyrs, in the highest sense of the term. That is true; but when the 
State discovers that it has wrongfully made a martyr of a man, why 
should it not endeavor to make reparation, as far as possible? The 
system of reparation for judicial errors exists, as is well known, in 
some of the nations of continental Europe. Can any man suggest a 
single reason why it should not be adopted in the United States, which 
claims to be, not only the freest, but the most enlightened of the 
nations; but which, nevertheless, clings, with persistent tenacity, to 
some of the most barbarous principles of the common law? 


Tue Verpict Ravacwor’s Case. It seems that jurors are human 
in France, as well as in America. The threat of the anarchists to 
avenge Ravachol, in case he should be condemned to death, so terror- 
ized the jury that tried him, that they found him guilty, with the words 
‘‘under extenuating circumstances,’’ which words had the legal result 
that the court was bound to qualify the sentence, so that it should not ex- 
tendto death. It seems that where the jury find ‘‘ extenuating circum- 
stances,’’ the death penalty cannot be inflicted, under French law. It 
is different from the recommendations to mercy which jurors frequently 
attach to their verdicts in England and in America— which have no 
legal validity whatever. The judge in England may, if he chooses, for- 
ward them to the Home Secretary, or disregard them entirely. The 
extraordinary nature of the French verdict will be perceived when it is 
remembered that Ravachol confessed in the face of the court to the com- 
mission of the most infamous capital crimes, and gloried in them. 


Tue Wisconsin Law Scuoot. —The law school of the University of 
Wisconsin is, in many respects, very favorably situated. The univer- 
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sity is located at the capital of the State, where the Supreme Court, the 
courts of the United States, and also the State courts of nisi prius for 
Dane county, hold their sessions. The legislature also meets there, 
The presence of these courts has enabled the board of regents to attach 
to the faculty several eminent judges, among whom may be mentioned 
Mr. Justice Cassoday, of the Supreme Court of Wisconsin, whose 
opinions have long been distinguished for the soundness of their con- 
clusions, and the thoroughness of their research; and also Mr. District 
Judge Jenkins of the United States Court, who appears as a special 
lecturer on negligence. To these may be added Hon. Samuel D. Hast- 
ings, Jr., judge of the fourth judicial circuit of Wisconsin, who appears 
as a special lecturer on the law of taxation. Hon. Wm. T. Vilas, 
LL.D., formerly a member of the cabinet of President Cleveland, and 
now a senator of the United States, figures in the faculty as a professor 
of practice and pleadings. The climate of Madison is exceedingly 
healthful; the surrounding lakes are famous for their beauty, and for 
the facilities afforded for that most healthful of exercise, when not over- 
done, boating and rowing; and, altogether, there is no reason why the 
Wisconsin Law School should not become the favorite law school of the 
future, as the Michigan Law School has been of the past. We do wish, 
however, that the board of regents would see fit to lengthen the term 
to three years. 


Tue Harvarp Law Scnoor. — The regular course of this celebrated 
law schoolis three years. It seems to maintain a higher standard than 
that of American law schools generally. It seems to have a higher 
standard of admission, or rather, of exclusion. Candidates for admis- 
sion are required to translate, without the aid of grammar or dictionary, 
passages selected from several of the Latin classics, and also to trans- 
late average passages from Cesar and from Cicero’s orations. These 
requirements would probably have excluded John Marshall, at the time 
when he was admitted to the bar. It certainly would have excluded 
Samuel F. Miller; and it would have excluded other lawyers who have 
won distinction on the Supreme Bench of the United States. Neverthe- 
less, there is a certain fitness in requiring some knowledge of Latin ina — 
lawyer. Another peculiarity of this school is seen in running down the 
list of the faculty; the degrees do not run quite as high at the end of 
their names as in some of the law faculties. Thus, John Chipman 
Gray, who holds the chair of Royal Professor of Law, once held by 
Simon Greenleaf, is only A. M., and LL.B. The same is true of 
James Barr Ames, who holds the chair of Bussey Professor of Law. 
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Professor Gray is a sound and strong man, and is half brother to Mr. 
Justice Gray, of the Supreme Court of the United States. He formerly 
enjoyed the distinction of being editor of the American Law Review. 
We hereby confer on him the degree of LL.D. 


RESPONSIBILITY OF GOVERNMENTS FOR Mos VioLEeNnce. — Professor 
John B. Moore, of Columbia College, has an article on this subject in 
the Columbia Law Times for May. It will repay perusal. Itis a 
source of congratulation that our government has recognized its obliga- 
tion, in what Baron Fava called the morality of nations, by turning over 
to the Italian government a considerable amount of money, to be dis- 
tributed among the families of the Italian subjects who were murdered 
by the mob in New Orleans. That a nation under such circumstances, 
is answerable to another nation, whose citizens are murdered, seems to 
be past all doubt. But where a nation, as in our case, does answer, 
then the question is whether it has a right of recoupment against those 
who aided the violence. The New Orleans mob, we are ashamed tosay, 
was headed by a lawyer. Cannot the government of the United States, 
under the principles of the common law, maintain an action against him 
for re-imbursement? A municipal corporation is, under some holdings, 
responsible to the owners of property destroyed by a mob, in consequence 
of the failure of the corporation to properly exercise its police powers. 
Will not this principle enable the United States to maintain an action 
against the city of New Orleans for re-imbursement, in respect of the 
sum of money which it paid the Italian government, upon proof that 
the sum was reasonable as a measure of damages? Is our government . 
in this peculiar shape, that our States and local communities may 
violate the international obligations of the government at will, and that 
the nation must answer for these violations, without any preventive or 
coercive power, as against the local community? If so, the quicker we 
change such institutions the better. 


Tue Reasons or REvERsALS.— It seems that Professor Austin Abbott, 
whois stated by the New York Law Journal to be ‘‘ the most undogmatic 
of men,’’ has been ‘‘interviewed’’ by the New York Evening Post on 
the reasons for the numerous reversals which take place in that State, 
of the judgments of the inferior at the hands of the appellate courts. 
‘“‘In the first place,’’ says Professor Abbott, ‘‘ appellate courts exist 
solely for the purpose of reversing.’’ This is the key to the whole 
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thing. As long as we have appellate courts whose judges do not sit 
at nisi prius, we shall have simply benches of judicial critics who, with 
nothing but paper records and printed arguments before them, try the 
already sorely tried judges of nisi prius. The system itself breeds a 
multitude of reversals, for technical reasons, that have no concern with 
the justice of the case whatever. Then Professor Abbott says: ‘‘ It is 
constantly the case that each successive argument presents better 
views than the preceding one; so that the higher court may truly be 
said often to have before it a different case from that which was pre- 
sented to the lower court.’’ And the New York Law Journal adds the 
sound remark: ‘‘ To bring about just this condition of affairs is the 
second appellate tribunal’s principal reason for being. The hardest 
judicial task is that of the judge who breaks ground in a complicated 
case, and makes the first decision. Naturally, those reviewing his 
work will profit by it, and be in a fair position to criticise and modify 
its results. The community gains by the ampler argument, and the 
final resultant of the conscientious effort of many trained minds.’’ 


Can Lawyers Be Honest. —One year ago the North American 
Review, by one of its contributors, asked the above question and 
attempted a justification of the query in a well considered article. The 
writer admitted the injustice of the popular prejudice against lawyers, 
though offering much that could only be taken as indorsement of it. 
The importance of the inquiry would seem to demand that it be posi- 
tively and satisfactorily answered, no matter what amount of discussion 
its solution may require. Thereis no doubt that either side can readily 
enlist a multitude of defenders, and distinguished zealots may be found 
in both ranks. Perhaps your humble subscriber can only serve, 
Patroclus-like, to arouse some inactive Achilles, but he cannot be con- 
tent to remain longer idle, while the enemy seem to hold the vantage 
ground. 

Every lawyer discovers in early practice that the average man bears 
the legal profession a prejudice. The admission of this prejudice does 
not abash its holder. Though his personal experience may cause him 


to respect and admire every attorney with whom he has business deal- — 


ings, yet lawyers, as lawyers, he unhesitatingly denounces. Though 
other professions fare well at his hands, an opportunity to decry the 
legal profession is never overlooked. Some analyzing minds distin- 
guish the lawyer from the man, and criticize only professional acts; but 
the great majority use no such discrimination, and the man who prac- 
tices law is by them viewed with suspicion. 
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Lest by this we may be driven to other pursuits, serious reflection 
teaches that the very character of the work of the legal profession debars 
it from the fair treatment and kind consideration accorded to others. 
The very nature of our employment arouses the enmity of our neighbor, 
and makes us the target for his shafts of ridicule and arrows of abuse, 
while the work of other professions is appealing to his good will. 

It is the minister’s duty to labor for the salvation of souls. He kindly 
and gently leads the wayward and the erring one back to the path of 
righteousness and virtue which, brilliant with the light sublime, points 
the way to life eternal. As the Mas: r spake words of comfort to the 
thief upon the cross, so, to the guilty murderer upon the scaffold and 
the wretched miscreant at the guillotine, the minister offers consolation, 
and seeks to buoy up the fainting soul by the promise of a happy here- 
after in exchange for an expression of belief and repentance. Though 
a messenger of the Prince of Peace, he willingly administers the sacra- 
ment to the dying warrior, and devoutly utters a fervent prayer for his 
departing soul. In the ear of the sobbing widow and the trembling 
orphan he whispers of the Almighty Helper, whose powerful and pro- 
tecting arm is ever stretched forth for the support and preservation of 
those who lean on Him. To the upright and self-satisfied, he appears 
as the ambassador of that Sovereign, whose faithful and willing subjects 
they proclaim themselves to be. Though the impious scoffer may ridi- 
cule, the pronounced skeptic may doubt, or the confirmed infidel deny 
his assertions, yet his good work still continues, and his claims can 
never be disproven unless from the spirit land shall return an opponent 
who knows. If aught of error his promise contains, it will only be 
shown in The Beyond. 

The intelligent, well-skilled and successful physician should and does 
receive the favor and good will of the community in which he labors. 
When dread disease with feverish breath sends forth a pestilential 
simoon, when maladies multiply, contagion reigns, or plagues prevail, 
he who can check these devastating scourges, protect from their ravages 
or restore their victims to health, is welcomed as a ministering angel, 
and is enthusiastically praised by all who have been saved by his skill, 
as well as by all who rejoice in his patient’s recovery. His only de- 
tractor is some envious brother. In the awful presence of the grim 
Destroyer, the hardest heart is softened, the sternest visage grows mild, 
and he who has been rescued from the King of Terrors checks his 
rejoicing to voice his gratitude to his preserver. Not every doctor merits 
praise. And the new-made mound and marble slab too oft bear silent 
witness to the lack of skill of some practitioner; but adverse comment 
has no proof, and the buried blunder will not rise to daunt him. 
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How different is the lawyer’slot! His chief occupation assails man’s 
tender spot—his pocket. His noblest victory is another’s sore defeat, 
His grandest triumph means, perhaps, financial ruin to his foe. Tempt- 
ation lies in wait for him on every side. Base, sordid and designing 
men continually seek to use his skill and talent to secure successfiy 
issue of their vilest machinations. His sternest duty compels associa- 
tion with the most depraved, while human blots do strive to stain his 
record for sake of future gain. Envy, greed and malice strike hands to 
block his path. The greater his eminence the more bitter his opposi- 
tion. The higher his advancement the more numerous obstacles con- 
front him. The more unsullied his reputation, the more determined 
becomes malignity to tarnish it. His foibles are harshly criticized, his 
frailties are exaggerated and his faults magnified. Whatever of merit 
is conceded him is grudgingly granted with a ‘‘ but.’’ Whatever error 
he commits Dame Rumor sends her fleetest messenger to spread abroad, 
Defeat brings him no sympathizing friend, but often moves even his 
client to turn and rend him. 

This being true, is it strange that the lawyer should be misjudged by 
the ignorant, the stupid and the undiscerning? Or, that the educated, 
intelligent and refined should often be unjust to the profession? 

A lawyer has been defined to be: ‘*‘ One who passes his time in 
taking advantage of contemporaries.’’ This definition is but the natural 
outgrowth of the popular disbelief in the average lawyer’s honesty and 
integrity. Noone denies that some dishonest and dishonorable men 
practice law, and that tricksters and pettifoggers may be found in the 
ranks. There never yet was profession, class, society or association 
that had other than an ephemeral existence, that failed to gather dis- 
creditable members. The greater the profit to be gained, the higher 
the honor to be reached, the more numerous are the unworthy applicants. 
Yet it were gross injustice to visit upon the entire membership the sins 
of the disreputable few. 

When a minister of the Gospel with a wife and family of children, 
persuades some woman in his congregation to abandon her husband and 
little ones and elope with him, we do not revile the clergy nor prohibit 
pastoral calls. When a doctor is so dishonorable as to seek the ruin of 
a patient, we neither blame the medical profession nor forbid physicians 
to visit our homes. We consider them isolated cases, and argue them 
to be simply exhibitions of individual depravity that would have mani- 
fested itself in any walk in life. 

But when some miserable pettifogger, whose habits, whose general 
conduct, whose countenance should prevent any reasonable man from 
reposing confidence in him, betrays a client, every scoundrel who has 
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been prosecuted for crime, every perjurer whoge false testimony has 
been scathingly denounced, and many reputable citizens who have been 
sadly disappointed in the result of lawsuits in which they had personal 
interests, exultingly refer to it as another example of the dishonesty of 
‘these rascally lawyers.’’ 

The jury which acquits a murderer, whom the evidence has proven 
guilty to the satisfaction of everybody else, will be heard condemning 
lawyers for aiding criminals to evade justice. The defaulting bank- 
cashier, who has just escaped the penitentiary by the persevering efforts, 
the untiring energy and the eminent ability of his counsel, can, within 
a month, be heard denouncing lawyers as robbers. The client who has 
shamefully misrepresented his case to his counsel, when seeking advice, 
after the trial, is loud in his abuse of the lawyer who led him into a 
losing lawsuit. The defendant who has been positively informed that 
the law is against him, and who refused to hearken to the advice of 
counsel favoring a compromise, seeks solace in defeat by charging his 
lawyer with having sold him out. 

Every well informed person knows that no class of men is subjected 
to such frequent and powerful temptations to dishonesty as the average 
lawyer. Where others readily yield he stubbornly refuses tu surrender. 
He not only protects himself from dishonor, but many times compels 
his client to be honest. No one knows better than the lawyer, that it 
pays to be honest; and when a lawyer lacks principle sufficient to pro- 
tect his integrity, policy generally comes to the rescue. The lawyer 
can claim no credit for being honest from motives of policy ; but he had 
far better be honest from policy than not be honest at all. 

There is a great difference between active and passive honesty. He 
isnot the honest man who never met temptation; nor is he virtuous 
who never felt the burning heat of passion’s flame. But he who scorns 
the fascinations of allurement and with proud disdain rejects the prof- 
fered price of perfidy, can fairly claim to be an honest upright man. 

Lawyers are not saints nor paragons of excellence. Their merit and 
integrity will average with that of any class. Within their ranks have 
stood man’s greatest benefactors. Upon their leaders fame has laid 
her priceless crowns. With them repose the greatest and most sacred 
trusts. Their occupation compels the cultivation of fidelity; and it, 
like charity, covers a multitude of sins. 

The lawyer’s duty to his client so often requires of him supreme in- 
difference to the sentiment of the community, that he grows careless of 
its opinion. Lawyers know the people better than the people know 
lawyers. Every member of the bar feels the injustice of the popular 
prejudice, but seldom considers it worth while to attempt to correct it. 
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Who scorns public opinion, by public opinion will be condemned; and 
the popular estimate of lawyers will never be modified until lawyers 
themselves seek to change it. Whether they will ever do so depends 
entirely upon the number of recruits their ranks may hereafter receive 
from the gentler sex. — 7. L. Bond, Salina, Kan. 


Boston University Scuoot or Law. — This institution has among its 
faculty two law writers of considerable note, Edmund H. Bennett, 
LL.D., whois the dean of the faculty, and Melville M. Bigelow, Ph. D., 
who is one of the regular professors. It has a membership of two hun- 
dred and ten students, seventeen of whom are members of the bar. Its 
regular course consists of three years. In a city like Boston, the 
students enjoy the advantages of being able to drop in upon courts of 


every grade, which are always in session, and of witnessing judicial 
trials, and forensic arguments. : 


CriinaL Justice In Austratia. — The trial, conviction and execu- 
tion of Deeming, the monster, executed for murder at Melbourne on 
the 23d of May, illustrates the difference between Australian and 
American justice. Although Deeming enjoyed the benefit of an appli- 
cation to the English privy council, yet the execution took place just 
about two months after his apprehension. In almost any of our 
American States—- especially in our Western and Southern States — 
he would never have been executed at all. There would have been 
several trials, each followed by 9 reversal for ‘‘ urrah,’’ and at the end 
of the farce he would have been acquitted on the ground of insanity, 
or also because of the spiriting away or death of witnesses, and his 
escape would have been an additional incentive to lynch law. 


LEGISLATION TO Protect THE Lives or Rat.way Emptoyes. — Presi- 
dent Harrison has, in three successive messages, called the attention of - 
Congress to the necessity of legislation for the protection of the lives of 
railway employes. In his last message he said: — 


‘A law requiring of every railroad engaged in interstate commerce the 
equipment each year of a given per cent. of its freight cars with automatic 
couplers and air brakes to be used would very soon and very greatly reduce the 
present fearful death rate among railroad employes.’’ Senator Cullom on 
December 15, 1891, introduced a billin the Senate, ‘* Providing for the adoption 
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and use of a uniform standard automatic car coupler, and regulating the oper- 
ation and control of freight trains used in interstate commerce, and providing 
for the greater safety of railroad employes, and for other purposes.” 


The report of the statistician of the Interstate Commerce Commission 
for the year ending June 50th, 1890, contains tabulated statistics of 
railway accidents, from which it appears that during that year 531 
employes were killed, and 2,588 were injured by train accidents, of 
whom 369 were killed, and 1,842 injured in coupling and uncoupling 
cars. ‘The well known rule, established by the judicial courts, that it 
isnot negligence in a railway company to fail to put in use the most 
approved appliances to prevent such accidents, gives a species of judi- 
cial license to them. The subject calls, very strongly, for remedial 
legislation. 


Tue Recovery or Bets.! — A system of legal procedure which, with 
a view to discourage betting, refuses to lend its assistance to bookmakers, 
but is ready to assist turf commission agents, is of so anomalous a 
character that we do not wonder at finding it universally disapproved 
of. On the one hand, it is suggested that the legislature should look the 
matter in the face and, recognizing the existence of betting, should enforce 
the payment of money lost. For it must be remembered that the en- 
forcement of obligations by way of contract is not only in the interests 
of the particular obligee ; it is also in the interests of obligors in general. 
The terms imposed upon the obligor will be lighter in proportion as the 
risk is less. 

But it is objected on the other hand, the gaming and wagering act 
was not passed in the interests of backers. Its object was to discourage 
gaming and wagering, and this object is the better attained by increas- 
ing the risk, uncertainty, and other difficulties to all parties. 

It is therefore suggested, as a necessary corollary, that the profes- 
sion of commission agents should also be discouraged, or at least should 
not receive an equal protection at the hands of the law with other pro- 
fessions of more advantage to society. So long-as it is not unlawful to 
make a bet, it must be lawful to pay it, or to employ an agent to pay 
it, and it must necessarily follow that certain obligations may arise which 
must be enforced at law; but that here the matter should end. The 
contract of employment of a betting agent should be as null and void as 
the bet when made, and no terms securing the position of such should 
be enforceable by legal process. 

The leading case upon the distinction above referred to is of course 


1 From the Law Times (London). 
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Read v. Anderson,' the circumstances of which are too well known to 
be repeated, and as this case has been recently brought into prominence 
it may not be out of place to examine it here at some length. The 
decision in Read v. Anderson was really of a double nature. First, 
there was the question of fact, what was the actual bargain between the 
backer and the commission agent? It was common knowledge to both 
that, though the bookmaker could not recover the bet from the backer, 
if the commission agent failed to pay the bookmaker he would be ex- 
cluded from certain advantages that he then enjoyed in the carrying on 
of his profession. On the other hand, the backer, by refusing to pay, 
would lose somewhat similar advantages. The question then arose, 
was it part of the contract of employment that the commission agent 
should incur the risk of the backer refusing to pay; or did the backer 
agree to indemnify the commission agent against any such risk? The 
majority of the Court of Appeal held that the latter was the true bar- 
gain; and whether such a view or that of the Master of the Rolls (who 
dissented) was the more correct is now immaterial. The only effect 
that the case has upon future transactions is that, if the backer intends 
to retain the power of revoking the authority of the commission agent 
to pay a lost bet, he must expressly say so; if he does, he is unlikely to 
find any commission agent willing to bet for him. 

The second point decided in Read v. Anderson was a point of law 
upon which the whole court was unanimous— that such a contract of 
employment was valid, and was not a wagering contract. The particu- 
lar stipulation in the contract sued upon was that, if three horses all 
failed to win a certain race, the defendant would indemnify the plaintiff 
against any loss occasioned by making certain bets. This was the only 
circumstance which could have been in the contemplation of the parties, 
because the only loss which the plaintiff could sustain would be, if the 
defendant failed on losing to pay up. It must to the ordinary mind 
seem a distinction without a difference to say that a contract to pay 4 
sum of money in the event of a horse losing a race is void, 
while a contract to permit a man to pay that sum in the same 
event is valid. That there is a difference cannot be denied: 
in the first class of cases the persons to pay and to receive are re- 


spectively the sets of persons who hold opposed opinions upon the — 


event in question; while in the latter class of cases only the one set 
hold a definite opinion, the latter being ex hypothesi neutral. In 
Rourke v. Short? Lord Campbell, C. J., defines a wagering contract as 


15141. T. Rep. (N. 8.) 55; 13 Q. B. 2 26 L. T. Rep. O. S. 285; 5 E. & B. 
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one where one person asserts a fact and the other denies it, and a 
wager is to be won or lost according as one or the other is right. Again, 
Sir James Stephen states, as the result of the law previous to the act 
of 1845, that a wager was defined to be a contract entered into without 
fraud for a good consideration and upon mutual promises to pay a 
stipulated sum * * * if an equally uncertain contingency should 
happen : 

But whatever may be the true definition is immaterial. There is aclear, 
well-defined distinction between a contract of indemnity and a wagering 
contract — a distinction, for instance, long recognized in insurance law: ? 
In the one the happening of the event is merely to be accompanied by 
a provision repairing the damage occasioned by the event; in the other 
a sum of money is to be paid irrespective of the amount of such damage. 
It is clear that the contract found to exist in Read v. Anderson was a 
contract of indemnity, not a wagering contract. 

We should not, however, lose sight of the case of Higginson v. 
Simpson. There a contract between a tipster and a backer that, in 
consideration of the former supplying the latter with the name of a 
horse as likely to win a certain race, the latter would back that horse, 
was held to be void as a wagering contract. Here the backer was 
acting as the agent of the tipster; one of the implied terms of the con- 
tract of employment was obviously that the agent would pay to the 
principal the results of carrying out the mandate given to him. Look- 
ing at the facts of that case it seems impossible to reconcile it with 
Read v. Anderson, but of the two the latter seems more correct. Not 
on the ground that the contract of agency which is enforced is any 
more meritorious, of any greater or less advantage to the State than 
the wagering contract, which cannot be enforced; but simply that in 
the one case the legislature has interfered, and in the other case, 
whether from ignorance of the usual custom of making bets or from 
carelessness, has not done so. 

There is, however, another view of Read v. Anderson. Assuming 
that the contract of employment was valid, and that it had been broken, 
what damages were recoverable? Was the commission agent entitled 
to claim the sum which he had paid to restore himself to his former 
position; or was he only entitled to such damages as he would have 
sustained if he had not paid the debt? In the latter case it is difficult 


1 Nineteenth Century, July, 1891, 336 L. T. Rep. nN. 8. 17; 2 C. P. 
Div. 76. 

2 See Sadlers Company v. Babcock, 
2 Atk. 554, 


0 
e 
h 
r 
0 
t 
t 
0 
f 
f 
y 
a 
t 
n 
Wiles 


566 26 AMERICAN LAW REVIEW. 


to see how he could have been entitled to any damages in respect of an 
inability to make bets which were in the eye of the law null and void, 
He was to be debarred from making bets which could not be enforced, 
and from receiving a percentage of winnings which could not be re- 
covered. How could the law, consistently with the act of 1845, cal. 
culate the value of this loss? Itis undistinguishable from Webster y, 
DeTastet,! where it was held that damages could not be recovered for 
a negligent failure to insure shares on the ground that they were nota 
subject for insurance, notwithstanding that it was a custom of under- 
writers to pay on such policies. 

In Witham v. Kershaw,? which turned upon the implied contract on 
the part of a tenant not to injure the property claimed, Lord Justice 
Cotton says that, though the utmost limit of damage is the cost of 
putting the property into its former condition, it by no means follows 
that the landlord is always entitled to. that sum. The question is, what 
injury has he suffered? So in Chifferiel v. Watson,® Mr. Justice 
North held, on breach of a warranty upon a sale of property that a 
good road existed, the purchaser was entitled only to the difference 
between the value of the property with and without the road, not to the 
cost of making the road. Wigsell v. School of Indigent Blind,* is to the 
same effect, and there the distinction is drawn between the right to 
have a contract specifically performed and the damages recoverable upon 
the breach of it. Le Blanche v. London & Northwestern Railway Com- 
pany *is not opposed. The decision was that the claim for the expense 
of engaging a special train could not be supported, and it is quite con- 
sistent to say that, if the expenses incurred in avoiding the consequences 
exceed the consequences sree they are not such as a reasonable 
man could pay. 

lf, therefore, it is the more correct view to say in Read v. Anderson, 
upon breach of the implied contract by the defendant, the plaintiff was 
entitled only to the damages which he would have sustained had he not 
protected himself, the result would be that he would have sustained an 
injuria sine damno, and must have failed in his action. Such was 
practically the decision in Cohen v. Kittle.6 This question was, how- 
ever, never raised, and it would be imprudent to predict the decision 


17T. Rep. 124. 446 L. T. Rep. (Nn. 8s.) 422; 8 Q. B. 
2 34 L. T. Rep. N. 8. 124; 16Q.B. Div. 357. 

Div. 6138. 5 34 L. T. Rep. (N. 8.) 667; 1C. P. 
358 L. T. Rep. nN. s. 877; 49 Ch. Div. 286. 
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should it ever be argued. It may, however, be contended with some 
confidence that the view taken by Sir James Stephen in the Nineteenth 
Century of July last, and by a turf contemporary more recently, will 
not be supported — namely, that the effect of the decision of Read v. 
Anderson has been to except the case of an agent from the act of 
1845. It is easy to imagine instances in which the betting agent would 
incur no liability upon the repudiation of the bet by his principal. 
Where, as the Field suggests! will probably be done, bookmaker 
A. and bookmaker B. make a mutual arrangement to book their 
bets for the benefit of each other, A. will be the agent of B. for 
the purpose of booking such bets. Any liability which he will incur 
on account of a repudiation of such bets will depend upon the contract 
of agency, not upon the rules of Tattersall’s; unless, therefore, the 
terms of such contract of agency are in each instance brought to the 
notice of the backer (in the press of business a practical impossibility) 
the backer may revoke the authority to pay. Read v. Anderson 
depended upon the fact that the defendant knew the risk which the 
plaintiff ran, but in Perry v. Barnett,* where he was not aware of it, 
he escaped liability. 


BRACTON AND HIS RELATION TO THE Roman Crvit Law.— This ques- 
tion has been shaken up again by Professor W. W. Edwards, in the 
Green Bag for May. From his researches it would seem that Bracton 
was a kind of a literary fraud and plagiarist. In those places where 
the law of England was silent, he filled in by quotations from the Digest 
and Pandects, without giving his authority, —in other words, appropri- 
ating, not only the ancient law Latin, which he could not write, —for 
he wrote what was called middle Latin, — but also appropriating, with- 
out credit, the language, word for word. Where, however, the feudal 
system, or the customary law of England, had introduced rules dis- 
tinctly different from those of the civil law, he stated those rules. But 
the extent to which he plagiarizes from the Digest, the Institute and 
the Pandects creates the suspicion that he filled in with the Roman law, 
in a great many places, where there was a common law of England dis- 
tinctly different from the Roman law. No doubt it was a great deal 
easier for an itinerant judge, as Bracton was, to copy out of the Digest, 
a book which it may be assumed the English lawyers of his time were 
too ignorant, or too careless, to read, than to discover and state what 
the customary law of England was in any given particular. We think 


1 Nov. 21, 1891. 2 58L. T. Rep. (N. 8.) 585; 15 Q. B. 
Div. 388. 
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that nobody can read Professor Edwards’ article without concludj 
that, even making the most liberal allowance for the backwarknessg of 
all scholastic attainments in England in the reign of Henry III., Bractop 
was little better than a literary fraud. 


Tue Supreme Court or Inp1ana. — Our illustrated contemporary, 
the Green Bag, in its May number, contains an article on the Supreme 
Court of Indiana, written by W. W. Thornton, Esq., State Librarian 
of Indiana, and embellished with a good many portraits of the judges 
of that court. These portraits are all distinctly expressive, but other- 
wise they are not very good. Judge Blackford looks like a rough-and- 
tumble old blue-eyed farmer. Judge Dewey looks like a black-eyed, 
brown-faced, hard-shell Baptist or Calvinist preacher, and is even 
rougher-and-tumbler than Judge Blackford. Judge Sullivan has a pose 
not unlike Daniel Webster, and a breadth of chest and brow, and an 
apparent consciousness of power, which are in delicious contrast with 
some of the others. He is not trying to look the camera out of counte- 
nance. Judge Perkins possesses, altogether, a good, intellectual face. 
Judge Stuart has a sort of a good-natured, shrewd, indefinable look. 
Judge Hovey looks as though he might edit the American Law Review. 
Judge Worden looks as though his eyes were gimlets. We should like 
to see the lawyer who, in an argument, could look that judge out of 
countenance. Judge Gregory has a good old preacher-like look, which 
is enhanced by the fact that his neck-tie is askew, and the only beard 
which he wears grows under his chin. Each of these judges was, of 
course, born at such-and-such a place, had such-and-such an education, 
studied law somewhere and samehow, was elected to such and such 
offices, and served such and such a number of years in the Supreme 
Court of Indiana, and then died, ‘‘ leaving a large family to mourn his 
loss.’’ 


New York Marrrep Women Act. — The New York statute relating 
to married women, of 1884, was understood to have been intended to 
effect as complete an emancipation of married women, in respect to. 
their property rights, as it was possible to enact. But it seems that 
the lawyers, sitting as judges, illustrating their conservative habits, 
gave it an interpretation which made it fail of its purpose ; so that the 
legislature of that State has been obliged to enact a new statute, on 
the subject, following the language of the old statute, but inserting 
therein the words following, printed in italics. Now we will see 


] 
1 
1 
] 
1 
] 
( 
{ 
{ 
{ 
] 


NOTES. 569 


whether the judges cannot contrive to hold that it does not mean what 
it says:— 


«A married woman may contract with her husband or any other person, to the 
same extent, with like effect, and in the same form, as if unmarried, and she 
and her separate estate shall be liable thereon whether such contract relate to 
her separate business or estate or otherwise, and in no case shall a charge 
upon her separate estate be necessary.” 


Henry Marne on Tecunicatity.— Mr. Henry Maine, in one of his 
addresses delivered at the University of Calcutta, is said to have used 
this language :— 


“Law, being not simply a science to be learned, but an art to be applied, 
has, like all arts, to be thrown into technical forms. Technicalities are abso- 
lutely indispensable to lawyers, just as the ideas of form, and proportion, 
and color have to be thrown into a technical shape before they can give birth 
to painting or sculpture. A lawyer cannot do without technical rules anymore 
than a sculptor or a painter; but, still it is universally true that a disposition 
to overrate technicalities, or to value them for their own sake, is the character- 
istic mark of the journeyman as distinguished from the artist. * * * Tech- 
nical rules will sometimes lead to perverse results, for technicalities framed 
in one generation occasionally fail to give the results expected from them in 
another, and, of course, technicalities, reasonable in one quarter of the world, 
sometimes do not serve their purpose in another. But still, after all, the grand 
criterion of legal soundness is common sense, and if you are inclined to em- 
ploy an argument, or to draw an inference, or to give an opinion which does 
not satisfy the test, which is out of harmony with experience and with the 
practical facts of life, I do not say reject it absolutely, but strongly suspect it, 
and be sure that the presumption is heavily against it.’ 


PROFESSIONAL ADVERTISING. — One of the tender points in the ethics 
of the legal profession, which point is still more tender in the ethics of 
the medical profession, relates to the circumstances under which, and 
the extent to which, a lawyer or doctor may advertise. Lawyers 
generally confine their advertisements to the insertion of their profes- 
sional card in legal or lay journals. Doctors, who subject themselves 
to the discipline of medical societies, do not, it is understood, even go 
80 far as to publish their cards. Moreover, they have a rule of “ ethics ’’ 
which makes it unprofessional for a doctor to advertise a specialty. 
If, for instance, like that eminent oculist, Dr. John Green, of St. Louis, 
the doctor attends to nothing but diseases of the eye, he would be 
expelled from the medical society if he were to insert his card in any 
VOL. XXVI 37 
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journal, with the addition of the word oculist, or eveh cause that word 
to be painted upon his sign; and Dr. Green’s sign accordingly contains 
no word indicating that he is a specialist. The extent, it seems, to 
which a doctor can advertise, is to hang a sign of moderate dimensions 
over his door, or in his window, with his name, and the prefix Dr, or 
Doctor, or the affix M.D. Reasonable lawyers recognize the distinction 
between publishing a card, and that indecent form of advertising which 
is involved in what our English brethren call ‘‘ touting.’’ But, so far 
as we know, very few American lawyers go to the length of holding that 
if a man devotes himself, for instance, exclusively to patent law, it is 
unprofessional for him to print the words ‘* patent law ’’ upon his sign, 
or business card ; though we believe there will be a general concurrence 
of opinion as to the impropriety of young fellows, who are just out of 
the law school, advertising themselves as ‘* corporation lawyers.” 

Apropos of this subject, an old physician, Dr. H. A. Daniels, of New 
York, writes, under date of May 2d, to Printers’ Ink — an advertising 
paper — as follows : — 


In Printers’ Ink of Feb. 24, 1892, under the heading, ‘‘ With English Adver- 
tisers,’’ I find the following lines respecting professional advertising: 


It is not desirable, on public or professional grounds either, that a poor but able man 
should be outran in his profession by a richer but, perhaps, less skillful competitor. This 
may sound heretical to some readers of this journal, but I would enjoy hearing the other 
side supported by argument. 


A poor but able man would not be run out by his rich competitor. If he 
writes a professional advertisement — name, address, specialty and hours for 
consultation — he will succeed in obtaining clients and a paying business. 


Printers’ Ink of April 20, 1892, under heading ‘‘ With English Advertisers,” 
has four advertisements styled ‘‘ Professional Advertisements ’? — quoted from 
** Dagonet’s ” column in the Referee. They are not professional, but burlesque. 


The Master of the Rolls says that it is disgraceful for a professional man to advertise 
and some of the strongly radical journals are taking him to task and accusing him of en- 
couraging “a professional ring.” The reason barristers and doctors are not allowed to 
advertise is that it would tend to cut down prices. It is very wrong of Lord Esher to sup- 
port this conspiracy to keep up prices from the judicial bench. It would be a glorious day 
for England when we could find such a column of advertisements as the following, say, in 
the Star: . 


PROFESSIONAL ADVERTISEMENTS. 


Wanted, ten thousand litigants to know that Sir Charles Russell, Q. C., is prepared to do 
business on highly advantageous terms. Pay a good price and have a good man. Inclose 
stamped envelope, and receive list of cases won during the last ten years. If you are in 
trouble, write or call at once. — [Advt.] 

“Ta-ra-ra Boom-de-ay!” That’s what Lottie Collins sings at the Gaiety; but you can 
hear it any day atthe Law Courts. It is the song that all Mr. C, F. Gill’s clients sing when 
he “ winks the other eye” at the jury and pulls the rockiest case out of the fire. Terms on 
application. Note the address and send your solicitor. N.B.—When you ask for Mr. 
Gill, see that you get him. - [Advt.] 
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«)ll put it in the hands of my solicitor.” Why, certainly. And if your solicitor is Mr. 
George Lewis, you are taking the wisest course. 

Georgie, Georgie, pudding and pie, 
Cross-examined and made ’em cry. 

And why did he make ’em cry? Why, “O, George, don’t George; mind what you're 
about.” If you want a really eye-glass solicitor, tell your cabman, “ Ely-place.” Twenty 
years of uninterrupted triumph, and still facile princeps. Don’t be put off with an inferior 
article. Remember the address —7 Ely-place. Don‘t knock ; come in. — [Advt.] 

“0, dear doctor, I shall die.” O, no you won’t — that is, if you call in Sir An drew Clark. 
If you feel ill or out of sorts, drop a postcard or telephone to Sir A. C., and he’ ll make an- 
other man of you in five minutes. Thirteen visitstoa dozen. Terms,cash. Trade-mark: 
punctuality, civility, and dispatch. — [Advt.] 

There! Who could possibly object to professional advertisements? 


A professional advertisement such as I have indicated above would be per- 
fectly legitimate, whatever a lord, a Master of the Rolls, a Mistress of the 
Robes, or any other person may Say to the contrary. 


“Sooner? Law. —The New York Law Journal calls attention to 
the coining of a new word, having reference to the rush of settlers into 
lands opened to settlement by presidential proclamation in the territory 
of Oklahoma. The settler that gets in surreptiously before the hour 
appointed by the proclamation for entering the coveted ter- 
ritory, is called a ‘‘ Sooner,’’ because he gets there sooner than the 
rest. His previousness, however, is not always effective. In Smith v. 
Townsend,} it appeared that one of these ‘‘Sooners’’ got into the 
territory before the date for opening it up by the presidential proclama- 
tion, by virtue of being an employé on a railroad which entered the ter- 
ritory. Being already on the ground when the hour arrived, he at once 
squatted upon a favored quarter-section of land and ‘‘ Homesteaded ”’ 
it. A bona fide imigrant, who had not crossed the boundary until high 
noon of April 22d, 1889, blanketed the aforesaid quarter-section with 
his own claim; and the court held that the blanketer, though not 
prior in tempore was potior in jure. 


PROTECTION OR FREE TRADE: AN ABUSE OF THE CONGRESSIONAL 
Recorp. — We have received, under the frank of Hon. Tom L. John- 
son, of Ohio, the entire treatise by Henry George, under the title 
‘Protection or Free Trade.’’ The newspapers have already explained 
how this entire book has come to be franked by six members of con- 
gress. Each one rose to make a speech, and, instead of making it, 
said that he would have printed certain chapters of a work by Henry 


1 29 Pac. Rep. 80. 
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George, called Protection or Free Trade, as a part of his argument, 
Each one of these six congressmen selected certain of the chapters of 
this work, so that the six together pieced out the whole book; and then, 
by having their speeches jointly printed, as a part of the congressional 
record, they are able to frank, without paying postage, and to dissem. 
inate, at the public expense, a book written by a doctrinaire, who is 
not a member of congress at all. This is done in the name of reform; 
but it is the most dishonest piece of work, short of actual stealing, that 
has come under our notice for many aday. The names of the repre- 
sentatives in Congress, who have perpetrated this abuse of their official 
privileges, are: Tom L. Johnson, of Ohio; William J. Stone, of Ken- 
tucky; Joseph E. Washington, of Tennessee; George W. Fithian, of 
Illinois; Thomas Bowman, of Iowa; Jerry Simpson, of Kansas. These 
men may be honest men in the ordinary walks of life, and doubtless 
they are; but in this business they have written themselves down as 
breakers of the trust reposed in them, and as political knaves and cut- 
purses. It will stick to them like the shirt of Nessus. 


Menta Stomacn-Acne. — The Canadian Law Times, in a review of 
Mr. Travis’ work on the Law of Sales,! says : — 


‘¢ We see the dedication is to three professors of Harvard Law School, and 
they are each styled ‘Honorable.’ One gets so nauseated at the bestowal of 
this term on every legal pigmy in the United States that perhaps it is scarcely 
worth while inquiring why it is extended to legal professors who cannot surely 
be on the bench.”’ 


A good many of the pigmy American judges, who have that handle, 
would be willing to part with it, seeing that it is largely appropriated in 
England by that species of driveling nonentity composed of the younger 
sons of noblemen. 


E.ectrocvtion.— We are nearly ready to see the newspaper 
scribbler who invented the barbarous word ‘‘ electrocution ’’ disposed 
of by that method. The newspaper frauds in New York worked upon 
the demagogues and frauds in the legislature of that State, so far as to” 
secure a repeal of the statute of that State, which prohibited the publi- 
cation of the details of capital executions by electricity. Perhaps it is 
just as well, for the publicity which has taken place has resulted ina 
general conclusion that this mode of death is substantially instantaneous 


1 See 26 Am. Law Review, 314. 


{ 

| 

{ 

] 

1 

1 

‘ 


NOTES. 573 


and painless. The Law Journal (London), referring to the subject, 
says: ‘* The success of electrical executions in America has given rise 
to a movement in the French Senate for the introduction of the same 
mode of inflicting the death penalty in France.’’ 

Apropos of this subject it may be called to mind that poor old Dr. 
Guillotin was not the inventor of the horrible machine which bears his 
name, and which compelled his children to procure a change of their 
names: it was a prior invention, which that kind-hearted philanthropist 
and enthusiast was instrumental in bringing intofashion. Dr. Guillotin’s 
theory was to give the criminal, condemned to die, the benefaction of a 
death substantially instantaneous and painless. Subsequent physiolog- 
ical researches have, however, cast doubt upon the question whether 
beheading produces instantaneous death. It is speculated, at least — 
upon what foundation we are not prepared to say, — that the brain lives, 
and that consciousness continues, possibly for an hour or more, after the 
head is severed from the trunk. 


Women as Lawyers mw Canapa.—The Canadian Law Times 
says: — 


“The Law Society having been applied to by a lady for admission as a stu- 
dent, took refuge from the embarrassing position in which it was placed by 
declaring that it had no power. Forthwith the applicant hied her to the legis- 
lature, and this august body freed itself from its embarrassment by granting 
power to the Law Society to admit women as solicitors. The only refuge of 
the Law Society now is to debar all applicants from entry except graduates of 
universities — a thing that has been threatening for a time, and which would 
bea most wholesome rule, apart from the immediate question in hand, in a Prov- 
ince where university education is so easily obtainable. This, however, would 
only put off the decision of the matter a short time, and sooner or later it has 
to be taken in hand. 

“The admission to the society once gained, the embarrassment of the situa- 
tion must fall upon the solicitors, There isno way of compelling a solicitor to 
article clerks to himself, and without office training it would be useless to 
attempt to qualify as a solicitor. 

“If every attempt to become articled fails, there is still the law school. We 
believe that attendance in the law school will entitle a student to admission 
as a solicitor on passing the examination, without service underarticles. Here 
the position is still embarrassing. One can hardly imagine the grave and staid 
principal lecturing to a bevy of ladies on the inability of married women to con- 
tract, the measure of damages in breach of promise cases, the very grave 
necessity for corroborating their own oaths as to the promise, the mysteries of 
‘the Clitheroe case,’ and sundry other matters peculiar to themselves and their 
gentle sex. Equally awkward will it be for the real property lecturer to 
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explain the origin and varieties of estates tail, the limits of the rule against 
perpetuities, the requisites of an estate by the courtesy, et hoc genus omne, 

«The bar is still closed, however, and that saves for the present the Settling 
of what would be an interminable discussion, ‘ the last word,’ or rather, in 
legal phrase, the right of reply.”’ 


Tue Market Price or Sitver. — The Engineer and Mining Journal 
(New York), says that, in the week ending April 2d the market price of 
silver reached the lowest point ever recorded. On March 28th it was 
such that the gold value of the silver in the standard silver dollar 
was 65.7: in other words it was worth less than two-thirds of a dollar 
intrinsically, and the rest was token money, exactly as though it 
had a ring of leather around the outside to represent the deficiency, 
It is to be regretted that this question of ‘‘ demonetizing’’ and ‘re. 
monetizing ’’ silver is in danger of assuming the shape of a party 
question. The masses of the people have neither knowledge or sense 
enough to deal with such a question intelligently. Not one adult 
American out of one thousand has a sound conception of what money 
really is. He has the idea that it is intrinsic wealth, real value, actual 
property, instead of being something of a mere token value. He thinks 
that if a hundred thousand dollars of greenbacks, received in one of the 
sub-treasuries of the United States, and subject to be re-issued as money, 
should happen to get burned up the general government, and consequently 
the people of the United States, would thereby lose a hundred thousand 
dollars. In point of fact, in the loss of the money, they would lose 
nothing beyond the cost of putting their printing presses to work and 
striking off the same amount in new bills. One disgraceful feature of 
our Federal paper money is that the United States treasury notes are 
not cancelled when they come into the sub-treasuries, instead of being 
re-issued. Itis well known that every note of the bank of England is 
cancelled as soon as it comes back to that bank, and that the average 
life of the paper circulation of the bank of England is about one week. 

We note that there is a great grievance among men of all parties in 
some of the silver producing States, especially in Nevada and Colorado, | 
over this so-called demonetization of silver. The wealthy corporations 
and capitalists, engaged in digging silver out of the ground in those 
countries, insist on what they call an ‘‘ unlimited coinage "’ of silver, by 
which we understand them to mean that the government is to set its 
mints to work and buy up and coin all that it can of the white metal, 
and put it into circulation as fast as it can. It does not occur to them 
that the government is under no more obligation to buy up their silver 
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and convert it into money, which is not needed to effect the legitimate 
exchanges of the country, than it is under an obligation to buy up all 
the cotton, amounting to some six million bales, raised in the southern 
States, and to manufacture it into paper, and to put its printing presses 
to work and print all that paper into paper money. The masses of 
the people cannot get out of their heads the superstition that even gold 
is to a great extent token money, and that paper money is not wealth 
and is not a subject of intrinsic value at all, but that it is merely a 
credit, and derives its only value from the fact of its being the promise 
of a solvent corporation or government to exchange something else for 
it, at the demand of the holder. It is strange that people can not 
understand that the mere office of this money is to effect exchanges, 
togrease the wheels of commerce, and that by far the heaviest por- 
tion of the exchanges of commerce is not effected by means of money 
at all, but is effected by bank checking. Money is shipped only for the 
purpose of transmitting balances, and the balances consist of a very 
small fraction of the aggregate exchanges. 

It is also strange that they cannot understand that money — 
even gold, in countries where that is the single standard — has 
no uniform value, but goes up and down in value in its relation 
to other leading commodities, just as wheat, or iron, or leather, 
or wool goes up and down from time to time. It may not fluctu- 
ate so rapidly; it may not rise with a good season or fall with a 
bad season, but it fluctuates from age to age, and a line showing its 
fluctuations would be far more crooked than the summit of the most 
precipitous range of mountains. Judged with reference to a collection 
of other leading commodities, such as iron, coal, timber, wheat, beef, 
leather, and so on, the purchasing power of gold during this century 
has sustained the very greatest fluctuations up and down. An American 
goes into a bank in Europe to exchange some money, and he begins to 
talk to them about what discount they charge him. They tell him that 
they do not know anything about discount. Ifhe wants to buy rubles, 
there is a little bulletin board on which the price at which they are sell- 
ing rubles on that day is posted. The money of any country is, toa 
banker, the same as wheat or corn toa warehouseman. It fluctuates 
in price. When he sells it for the money of some other country, he 
sells it at the price of that particular day, which price is determined by 
a number of circumstances. 

Another thing which the philosophers who want to inflate our currency 
cannot get into their heads is this: that if the volume of currency of a 
country is doubled, other things being equal, the purchasing power of 
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that mass of money will be divided by one-half; in other words the dol- 
lar will be reduced to the value of fifty cents. And those philosophers 
that want to create wealth in that way might just as well get together 
and pass a resolution that hereafter fifty cents shall be one dollar. 
There is just as much sense in one proposition as in the other. 

There is a certain ratio in which the circulating medium of a country 
should increase in proportion to its commerce. That should be a sub- 
ject of most careful study and experiment. The creditor class will 
always be interested in keeping down that increase because, by keeping 
it down, money becomes valuable, and they will get more from those 
who owe them than otherwise ; whereas the debtor class will always be 
interested in increasing it, because by so doing they get money more 
easily with which to pay their future obligations, and have not really as 
much to pay. 

The farmers have many real and substantial grievances; but they 
seem to be utterly incapable of lifting themselves up to a plane of prac- 
tical common sense. They put themselves under the leadership of 
demagogues, cranks and knaves, by whatever name called, the Granger 
party, the Greenback party, the Farmers Alliance party, the Third 
party, or what not; and they have always put forward a financial policy 
worthy of lunatics. And it has always been practically the same thing, 
in some form or other. The government must turn loose its printing 
presses and go to manufacturing irredeemable money; ‘and let any 
one dare to refuse to take the people’s money as a legal tender for 
debts,’’ etc., etc. A recent form of this rot has been the proposition 
that the government is.to lend money to the farmers on deposits of 
their grain,—that is to say go into the pawnbroker business for the 
benefit of farmers, and at the rate of interest of two per cent. a year; 
whereas other decent and solvent citizens, who want to borrow money, 
have to pay six per cent. a year for it. It does not seem to occur to 
them that they are not to be nursed as a favored class, and that the 
principle which will make the government their pawnbroker at the rate 
of two per cent. a year will make the government pawnbroker of manu- 
facturers at a similar rate per year. 


Tue ANNOTATIONS OF THE AMERICAN Reports. —The Albany Law 
Journal, whose editor was the annotator of the later volumes of the 
American Reports, dissents from our characterization of the annotations 
of those reports in our last number, that they were ‘‘ very perfunctory 
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and slovenly.”” He vindicates their character and purpose in the fol- 
lowing tempered observations, which we are glad to reprint :— 


“That they are much less extensive than those of the Decisions is true, but 
we recoil from the two offensive adjectives employed to describe them. The 
later editor of the Reports has seen them a great deal cited by the courts, and 
has repeatedly received acknowledgments of their usefulness from the judges. 
The reviewer should have marked the different purpose of the two systems of 
reporting and annotation. In the Decisions the editor had ample time and 
room for annotations; in the Reports, limited to three or four volumes a year, 
there was no room for elaborate annotations, and the only office of their anno- 
tation was to group with the principal case a few leading cases and especially 
to present other contemporaneous cases in point, in order to give the prac- 
titioner the last word on the topic. The purpose of the annotation of the De- 
cisions was historical; that of the Reports was chiefly that of a contemporary. 
directory. In this view the editor believes they answered their purpose. Mr 
Justice Bradley once wrote the editor that he greatly valued the American 
Reports with their annotation, because he was sure that in them he got the 
latest decisions of all the courts on the particular point. Of course, a prac- 
titioner who demanded all the leading cases in the country as fast as officially 
reported, could hardly expect several text- books or digests in every volume in 
addition, and the supplying of such notes in such a series must inevitably soon 
bring the editor into arrear with the cases, at least in a series of three or four 


volumes annually. The editor of the American Reports kept up with the State 
reports.”’ 


We believe that the annotations of the American Reports have the 
merit of collecting and presenting other contemporaneous or recent 
cases on the subject under discussion in the principle case. We cheer- 
fully add that we have always found them useful, and that keeping in 
view the limited purpose of the American Reports, it is probable that 
the annotations do not furnish a subject of just complaint. 


TrpoGRaPHicaL Errors. — Typographical errors would absolutely be 
comical, if they were not, at times, painful even to as callous a person 
as anoldeditor. One of these old fellows, who thought he had achieved 
some reputation as a law writer, learned the other day, on picking up 
the Sunday Globe-Democrat, of St. Louis, that whatever reputation he 
may have succeeded in obtaining abroad had not penetrated the city of 
his domicil, — illustrating the Scriptural maxim that a prophet is not 
without honor save in his own country; for he found himself there 
written down as a St. Louis author who had achieved distinction under 
the name of Solon D. Thomson. What was even worse than this were 
the typographical errors in the same number in one of a series of most 
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interesting articles written by Col. William Hyde on the events in Mis. 
souri which led up to the late civil war. Willard P. Hall, afterwards 
governor of that State, went into print as William P. Hall. We hope 
that a similar fate will not attend his distinguished son, his namesake, 
who was formerly a judge of the Kansas City Court of Appeals. But 
the typographical error which has caused the most grief in the house- 
hold of the American Law Review was perpetrated in our ‘‘ Publisher's 
Department,’’ in our April issue, and it was, therefore, one for which 
our editors disclaim all responsibility. In that famous quotation from 
Byron, where our classical publisher aired his knowledge of English 
poetry, the printer took up the following magnificent line 


“Thy glorious gulf, unconquered Salamis, — 
and made it read, — 
Thy glorious gulf, unconquered Salarius.”” 


Since then our learned publisher is known only by the name of 
** Salarius.”’ 


Goop Roaps.— An effort is being made by Albert A. Pope, Esq., of 
Boston, and others interested in the establishment of good roads in our 


country to arouse interest on the subject, by a comprehensive exhibit 
of the different methods of road building at the World’s Columbian 
Exposition next year. The bad American roads, which exist in almost 
every State of the Union, scandalized our country in the estimation of 
foreign travelers. The road builder is next tothe code maker. Napo- 
leon dragged his cannon through deep mud in Germany, but left stone 
roads behind him, which attest his greatness to this day. It is doubt- 
ful whether he built a more imperishable monument in his Code 
Napoleon than in the roads which he built. In his last battle on the 
fatal field of Waterloo he deployed his army on either side of the main 
road between Brussels and Nivelles, which road he himself had nettled 
with stone. The Appian way, stretching its white line over the 
mountains east of the Eternal City, over which the Roman armies 
marched to Brundusium on their expeditions of conquest to the east, 
reminds us of the grandeur of ancient Rome as much as any of the ruins 
of her ancient monuments. In every civilized nation road building has 
devolved upon the sovereign, that is to say, upon the government. 
The general government ought to take hold of the matter of building 
international roads ; and if a good Federal system of international roads 
were established, the States, by voluntary action, it may be assumed, 
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would extend that system by lateral roads, so that, in the course of a 
short while our country would be covered with a net work of good 
roads. 

Nor should we stop with the mere building of good roads. A plan 
should be devised to number the houses upon the roads, and that plan 
should be the so-called ‘‘ Ten Block’’ system, invented by A. L. Ban-. 
croft, Esq., and applied to the roads in Contra Costa county, Califor- 
nia. By that means it is easy for a doctor going out in an open 
buggy to visit a patient in any part of the county hitherto untraveled 
by him to find the house of that patient with exactly the same cer- 
tainty as though he were looking for a house in a city and following the 
streets by the numbers on the houses. 


Asuses OF CorPoRATE Priviteces.— The address which constituted 
the first article in a former number has called forth a number of letters 
to the editors, most of them concurring in the view of the author of that 
address, but some of them taking issue with him on some questions. 
Among these letters is one from W. N. S., Esq., of West Superior, 
Wisconsin, who writes: ‘‘I have read with great interest Judge 
Thompson’s article on ‘ Abuses of Corporate Privileges’ contained in 
the number before me ; and while I may not agree with all he there says 
of the Federal Supreme Court, I would commend the article to the 
careful consideration of all our courts, and all our would-be legislators, 
that they may be led to investigate, and the more speedily learn to pro- 
vide for and mete out to all alike exact justice. For surely there isa 
medium between the privileges that should rightly be granted to cor- 
porations and the rights that should be reserved to society between the 
proper exercise of power and the control of it, that is just to all. 
Organic law, like the human frame, should only grow in judicial inter- 
pretation, in faithful proportion to the growth of society; and it should 
be the guarded purpose of the judiciary, charged with the duty of that 
interpretation, to see that perfect symmetry is maintained in all its parts. 
We cannot trust the interstate corporations with million-dollar lawyers, 
to seek that symmetry. Judge Thompson’s article is well timed, forci- 
ble, clear, and to the point.”” - - - - Frank P. Blair, Esq., of 
Chicago, writes thus: ‘‘ I consider myself under personal obligations 
to you for your article on ‘ Abuses of Corporate Privileges,’ in the last 
number of the A. L. R. I never was able to argue out the Dartmouth 
College case, on the lines laid down by Marshall; and yet so great is the 
weight of his name, that 1t takes more than usual courage in a lawyer to 
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dispute the reasoning. Of course, some of the courts have gotten back 
pretty nearly to the proper road, and I suppose the rest will follow 
in the course of time. I feel satisfied that your article will aid 
in pointing out the true way and hasten the result.” - - - . 
Hon. James S. Barton, of McMinnville, Tenn., writes as follows: 
‘*I concur with the judge in much he has written on this topic. The 
drift of events, and especially the trend of the Federal judiciary, to 
encroach on State jurisdiction, is both remarkable and alarming. In 
reading it, I was struck with the need of the following reforms in 
government: 1. Let U. S. senators be elected by a direct vote of 
the people. It would banish from that body rich corporation agents 
and corrupt millionaires. 2. Incorporate in State and Federal consti- 
tutions a power in legislation to pass such laws as require all employers 
to pay wage-earners such compensation as will enable them to live 
better than the beasts in the stall. Let it be a cardinal principle that 
an unconscious bargain with a needy man is not a free contract, and 
that a quantum meruit shall always be open to redress such wrong. 3, 
That in the future all corporations be subject to such change as a 
sound public policy may require, not inconsistent with organic law. 
No franchise shall be irrepealable, or pass beyond legislative control. 
4. Bribery or other corrupt methods in procuring a charter of incor- 
poration shall make it void, ‘‘ab initio.’’ 5. That bribery or other 
corrupt practice, in obtaining an office, State or Federal, shall vacate 
the same, and a prosecution to enforce this and the preceding clause, 
may be carried on at the relation of any citizen, or citizens who may 
choose to do so. 6. That any corporation resorting to bribery, to pro- 
cure or defeat the passage of any law, State or national, in its own 
interest, shall work a forfeiture of-its charter. In such case bribery of 
the agent or corporation lobbyist, shall be considered the bribery of the 
corporation. 7. A gift or even an offer of a freé pass, by a corpora- 
tion to any officer, State or Federal, shall work a forfeiture of its char- 
ter, and any such officer accepting or soliciting such pass, shall forfeit 
his office. 

‘* But while accepting much said by Judge Thompson in his recent 
address to the State Bar Association of Kansas, I cannot indorse it all. 
I can’t see how Judge Marshall and his associates, under our pres- 
ent organic law, and as it existed in his day, could have otherwise 
decided the Dartmouth College cases. It seems to me the charter, 
although gratuitous in the first instance, yet as it operated to induce 
engagements and liabilities and expenditures, which otherwise would 
not have been incurred, it was a valid contract between king and 
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subject, which even George III. could not take away or impair 
without just compensation under Magna Charta. The Parliament of 
Britain, however, consisting of king, lords and commons, unquestion- 
ably, as suggested by Judge Thompson, had the power even to destroy 
the franchise or modify it at pleasure, on proper compensation in dam- 
ages to the grantors. But in the American system of government, this 
power of sovereignty in the States was surrendered, and the Federal 
judiciary was vested with a trust to permit no State either by organic 
or legislative law, to impair the obligation of a contract. ‘ A contract is 
a deliberate engagement between competent parties, upon a legal con- 
sideration to do or abstain from doing some act.’ ! 

Neither can I indorse Judge Thompson’s philippic on the Dred Scott 
decision and the court pronouncing this opinion. Under the Federal con- 
stitution as it then was, the conclusions of the court were irresistible 
and unanswerable. The fact it took an ocean of blood and a sweeping 
change of fundamental law, to wipe this decision from the judicial rolls, 
proves it was set in a logic and fundamental principles, which the sword 
of Mars alone could cut in twain. 

Our fathers may be blamed for the organic laws leading to such con- 
clusions, but surely not the upright bench sworn to follow the paths 
blazoned out for them by these sires, these pioneers of liberty. Certainly 
these judges should not be the scapegoat of our wrath ; they should not be 
made martyrs for the sin, if sin it were, of others. Death has sealed the 
lips of those jurists, charity bids us to tread softly on their tombs: to 
deal gently with their fame, and utter no criticism on their acts which 
justice cannot balance in her golden scales. 

‘*I forgot to mention in the proper place another reform suggested 
by Judge Thompson’s address. It is this: The jurisdiction of Federal 
courts should be curtailed, and defined in terms specific enough to stop 
encroachments on State tribunals, and that the judges thereof be elected 
by the people for a fixed term of years. And, in parenthesis, I will 
add, though not germain to the topic in hand, I believe it better that 
the citizen should occasionally suffer wrong, than taint his soul with 
perjury; I therefore favor the old rule, which allows no oath to an 
interested party. It would also be eminently wise to enlarge the powers 
of Congress on the subject of interstate commerce as recommended by 
Judge Thompson. 

‘“*T cannot close this letter without thanking Judge Thompson for his 
bold and stirring words, and his good sense and taste in giving them a 
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place in the Amertcan Law Review. It is eminently fit, that needed 
law reforms should both bud and grow, in the genial soil of a legal 
periodical. In such nursery they can be tilled and pruned by bench 
and bar, until they attain such shape and growth as to bear transplant- 
ing in permanent fields of jurisprudence. 

‘*I know of no higher work for legal journalism than this. Let 
the reforms suggested by Judge Thompson in his able address prosper 
and grow, for in its fruitage are blessings for both State and nation, 
healing to the office bearer, and balm to the people.’” - - - . 
Hon. Walter Clark, one of the judges of the Supreme Court of North 
Carolina, sends us a copy of a recent opinion of that court, in the case 
of Railway Co. v. Alsbrook, which he says ‘illustrates the untold 
trouble that the Dartmouth College case entails still.’” - - - + Hon, 
Fontaine T. Fox, of Louisville, is one of the few who have accorded a 
general concurrence with the author of that address. He writes as 
follows: ‘' I have just been reading what you say about the Dartmouth 
College case in your brilliant address in the American Law Review. 
It has given me unaffected and sincere pleasure. I have to-day mailed 
you an essay, by myself, on the same subject, written in 1881. I hope 
you will excuse me if I say that I believe myself to be the first lawyer 
who dissented from that judgment, and I did so in writing about twenty- 
five years ago. I grow prouder of it every day. When that opinion is 
overruled this country will once more be free, and never till then. I 
congratulate you on your heroic and powerful address. If you wish to 
read a most wonderful argument on this subject, containing alsoa most 
scathing and sarcastic criticism of Marshall, look at Paddleford v. City 
of Savannah,! decided by Judge Benning. It is indeed ‘ mighty interest- 
ing reading.’ It ought to be republished in your magazine. * * * 
Accept my warmest congratulations on your address, as a citizen, 
and more especially as a lawyer. * * * .’* = = - = Con- 
rad Reno, Esq., of Boston, whose able articles will be recalled by 
the readers of this publication, writes as follows: ‘‘ I have just en- 
joyed the pleasure of reading your eloquent and patriotic address on 
‘ Abuses of Corporate Privileges.’ I was particularly pleased with the 
last part, relating to the right of arbitration by the State. For some 
time past I have been gathering materials for an article on the subject 
of ‘ Arbitration and the Wage-Contract,’ which will treat of the legal 
aspects of the plan and remedy outlined in my pamphlet on ‘ State 
Regulation of Wages,’ a copy of which I sent you last fall. In that 
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pamphlet I discussed merely the economic and political aspects of the 
question, and I think that the time is now ripe for a discussion of its 
legal aspects.’” And Mr. Reno ends by suggesting the publication of 
his last named paper in this Review, in which suggestion we, ourselves, 
concur. - - = = Many other letters have been received expressing 
a more or less qualified concurrence in the views put forth in that 
address. The author of that address begs to add that, in the language 
employed, he did not intend to assume a disrespectful attitude towards 
any court, and especially towards the highest court of the Union ; but 
he is of opinion that judicial opinions on public questions should be 
the subject of free and frank discussion, and that such a discussion 
should be carried on in precisely the same spirit with which the acts of 
the legislature or the actions of the executive department of the govern- 
ment, ought to be discussed. There should be none of the courtier- 
like cringing and mock deference which characterize the habits of 
lawyers who are enrolled as practitioners in the particular court whose 
decisions are under discussion, and who depend, to a certain extent, 
upon their good standing before the judges of that court for their daily 
bread. No candid and large-minded lawyer, who has had a tour of 
experience on the judicial bench, can fail to despise the habit of lawyers 
to which we allude, or to prize anything so much as candid, and even 
forcible public criticism, which does not go to the extent of impugning 
motives. 


Raitway Unpunctvatity.— The decisions of county court judges 
may not be of binding authority in the high court, but the judgments 
of such men as Judge Stonor contain such a wealth of learning that 
they repay persual. His honor has delivered judgment in a case in- 
teresting not only to the legal theorist or practitioner but also to the 
ordinary layman who is wont to grumble at the unpunctuality of the 
railway companies. The case to which we refer is The Great Western 
Railway Company v. Lowenfeld.! The plaintiff was a traveler in one 
of that company’s trains to Teignmouth. At Swindon the trains are 
bound by contract between the company and the refreshment con- 
tractor to stop ten minutes, and on this particular occasion the defend- 
ant was informed by servants of the company that the train would stop 
that time, but, as a matter of fact, it only stopped there seven minutes, 
and consequently the defendant was left behind. Being a wealthy 
man, he took a special train from Bristol to Teignmouth, for which he 
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gave to the station-master a check for £31 7s, which he afterwards 
stopped. The company sued him for this sum, and he counter. 
claimed for damages for his detention at Swindon and its consequences, 
The plaintiffs succeeded in their claim, but it was the counter. 
claim which called for special consideration. It was, in a case against 
the same railway company, decided in 1865! that they were not liable 
for the trains not arriving at the hour named in the time-table, their 
train-bills having given public notice that they did not guarantee the 
arrival or departure of the trains at the times specified, and that they 
would not be liable for any delay that might occur. Public policy is 
certainly in favor of the decision of the court of common pleas, as the 
state of the weather, and the lines, holiday crowding, and accidents 
must all affect the speed at which trains can go consistently with the 
safety of their passengers. In M’Cartan v. The North-Eastern Railway 
Company,? the county court judge held that there was an implied con- 
tract that the railway company would use reasonable efforts to insure 
punctuality, and that the company had not given a satisfactory explan- 
ation of the delay of thirty-seven minutes, through which the plaintiff 
missed a train on the Midland line running in connection with the North- 
Eastern. The defendants appealed, and Baron Huddleston and Mr. 
Justice Wills, sitting as a divisional court, reversed the decision of the 
county court judge. On the outside of the company’s time-table there 
was a notice stating, in effect, that they would not be liable for un- 
punctuality. The learned baron said: ‘‘ We must look here at what is 
the contract; and the contract is to be collected from the ticket, the 
time-tables, and the conditions, and we must construe them with the 
best powers which we possess.’’ The notice thus being part of the 
contract saved the company from any responsibility. Le Blanche v. 
The London and North-Western Railway Company,* is an instance of a 
passenger taking a special train from Leeds to Scarborough in conse- 
quence of his being brought to Leeds from Liverpool too late for the 
ordinary train for Scarborough, and then suing the company for the cost 
of it. The plaintiff won before the county court judge and the com- 
mon pleas division, but the defendants prevailed in the Court of Appeal, 
who reversed the judgment of the court below, and directed that a new 
trial should be had, unless the plaintiff consented to the reduction of - 
his damages to ls. Lord Justice Mellish laid down a general rule than 
which Baron Cleasby said that he could suggest no better guide on the 
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question of damage. It is this: ‘‘I think that any expenditure which, 
according to the ordinary habits of society, a person who is delayed on 
his journey would naturally incur at his own cost if he had no company 
to look to, he ought to be allowed to incur at the cost of the company 
if he has been delayed through a breach of contract on the part of the 
company, but that it is unreasonable to allow a passenger to put the 
company to an expense to which he would not think of putting himself 
if he had no company to look to.’’ 

One of the more recent cases is that of Woodgate v. The Great West- 
ern Railway Company.! There the plaintiff on Christmas Eve had 
taken a first-class ticket, on which was a reference to the regulations on 
the company’s time-tables, from Paddington to Bridgnorth, the junc- 
tion being at Hartlebury. The regulations referred to stated that the 
company would not be responsible for any delay, unless upon proof 
that it arose from the willful misconduct of the company’s servants, 
but that it was to be understood that the trains would not start from 
the various stations before the appointed time. The traffic was great, 
there was a fog, there was a stoppage, and the line was blocked. Under 
these circumstances the train reached Hartlebury too late for the junc- 
tion train, and the plaintiff was sent on by a second-class carriage 
attached to a goods train, arriving at his destination about four hours 
late. The plaintiff then sued the company for damages, and obtained 
from Judge Stonor judgment for 10s. for his detention, and another 10s. 
for the delay and annoyance of his being sent on in a second-class car- 
riage in a slow goods train. The company took the case to the 
Divisional Court, and Mr. Justice Hawkins and Mr. Justice Smith held 
that the County Court judge was wrong, as such an action as the one 
before them was precluded unless there was willful misconduct, and of 
that there was no evidence. 

In The Great Western Railway Company v. Lowenfeld his honor was 
of opinion that the detained passenger was not entitled to have a special 
train at the company’s expense just to join his friends earlier than he 
would otherwise be able to do, but gave him £2 as reasonable damages 
for the inconveniences of his detention, besides allowing him 17s. for 
the portion of his railway fare from Bristol to Teignmouth, and 3s. for 
telegrams to his family. The company were allowed full costs, while 
only the costs of the counterclaim on the amount recovered were al- 
lowed to the defendant. Two good rules may be deduced from these 
cases for the guidance of passengers in regard to their legal rights: (1) 
Before taking proceedings, aggrieved passengers should see that the 
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company have not contracted themselves out of liability for the un- 
punctuality in question: (2) before hiring any vehicle, or taking a 
special train, which it is intended to charge to the company, they should 
ask themselves if they would have hired or taken one if detained by 
their own default. 

A good illustration of the second rule would be found in trying to 
imagine what the defendant in the recent case would have done if the 
train had started punctually after a ten minutes’ stop at Swindon, and 
he had been left behind in consequence of his own default. Would he 
have taken a special train? — Law Journal (London. ) 


No Lipset to Apvertise a Dest ror SaLte.— Hardware, published 
in Canada, in speaking of a recent decision in a Canadian court to the 
effect that it is no libel to advertise debts for sale if the debtor has 
persisted in his neglect or refusal to pay a long-standing account, says: 
‘* Itis a relief to know that it is not libelous to publish a debt for sale, 
after every other method of getting money out of it has been exhausted. 
It would truly be an anomaly if a debtor could evade with impunity the 
payment of an account justly due to another man, and then recover 
damages from that other man because the latter had tried to turn the 
account into money by putting it on the market. The trader will 
learn with satisfaction that recourse may be had to posting accounts 
for sale when every other means of collecting them has failed. It is in 
his power to expose the man who has not redeemed his credit. The 
knowledge of that fact may mend the honesty of some dignified dead- 
beats who cannot be got at by any other mode of attack. It makes 
them wince to publish their names as debtors. They usually terrorize 
the trader from resorting to such a course by their threats of vengeance 
of the law, but such threats are impotent. Law is not violated, though 
dignity may be touched.’’— The Collector. 


CRUELTY TO CHILDREN.! — It is expressly provided by the Prevention — 
of Cruelty to and Protection of Children Act, 1889? that any person 
having the custody of a child being a boy under fourteen or a girl 
under sixteen, who wilfully illtreats, neglects, abandons, or exposes, or 
causes or procures such child to be illtreated, neglected, abandoned 
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or exposed in a manner likely to cause such child unnecessary suffering 
or injury to its health, shall be guilty of a misdemeanor and liable on 
conviction to a fine not exceeding £100, and futher, ‘‘in addition to 
payment thereof, to imprisonment, with or without hard labor, for any 
term not exceeding two years.’’ But it is added by section fourteen 
that ‘‘ nothing in this Act contained shall be construed to take away or 
affect the right of any parent, teacher, or other person having the law- 
ful control or charge of a child to administer punishment to such child.’’ 
This important saving refers to that well known rule of law,! that 
parents and others may give reasonable correction to those under their 
care, so that if death ensue without their fault it will be no more than 
accidental death, though if the correction exceed the bounds of due 
moderation, either in the measure of it or in the instrument made use 
of, the death ensuing will be either murder or manslaughter, according 
to the circumstances of the case. The decisions bearing on the point . 
are very few, the most important being Regina v. Hopley,? in which the 
late Lord Chief Justice of England sentenced a schoolmaster to four 
years’ penal servitude for beating a boy of thirteen for two hours and a 
half till he died, and in all of the cases except one the child killed 
appears to have been at least more than seven years old. The excep- 
tion is Regina v. Griffin,? in which Baron Martin, after consulting Mr. 
Justice Willes, ruled that the law as to correction has reference only to 
achild capable of appreciating correction, and not to an infant two and 
a half years old; that although a slight slap may be lawfully given to an 
infant by her mother, more violent treatment of an infant so young by 
her father would not be justifiable; and that the only question for the 
jury to decide was whether the child’s death was accelerated or caused 
by a whipping inflicted by the prisoner, her father. 


Humors or THE Law. —Sitting magistrate (to habitual toper, a fre- 
quent visitor in the dock): ‘‘So you’re here again. What brought 
you this time?” 

H.T. ‘* Two policemen, your honor.’’ 

Magistrate: ‘‘ Two policemen! Ah! drunk, I suppose?’’ 

H.T. ‘* Yes, your honor, both of ’em.’’ 
Prisoner discharged. 


1 See “ Russell on Crimes,”’ vol. 1. 22F. & F. 202. 
Pp. 778, citing 1 Hawk. P. C. c. 29,8. 5, 3 11 Cox, C. C. 402. 
and Rex v. Keite, Ld Raym. 144. 
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There is a story told in the Youth’s Companion of a former prom. 
inent judge of Massachusetts, now living, who had taken a train ip 
Boston to return to his home in Quincy. He discovered after he had 
started that the train did not stop at his station. Accordingly, as the 
cars were approaching Quincy he pulled the bell cord and the train 
came toastand. The conductor rushed into the car. 

‘** Who pulled that rope? ’’ 

‘* I did,’’ replied the judge. 

‘* What for?’’ 

‘* Because I wanted to get off.’’ 

The conductor thereupon made some remarks to the judge more fore- 
ible and less respectful than he was accustomed to hear. Judge B, 
thereupon complained to the president of the road, who told him he 
would inquire into the matter. 

When next they met, the judge asked the president if he had repri- 
manded the conductor for his insolence. 

‘* spoke to him,’’ he replied. 

‘* Well, what did he say?’’ 

‘* He said he would come some any and adjourn | your court!’’ 

The judge appreciated the man’s way of saying that he had the right 
to control his own train and did not pursue the matter further. — Ez, 


By the law of England can a man marry his widow’s sister?— 
W. K. G. 

There is nothing in the statute law of England to prevent him from 
doing so; but the common law forbids such a marriage. — New York 
Sun. 

Oh, it does, does it? What has the common law to do with a man 
after his wife has put on mourning? Bring your great legal intellect to 
bear on that point. Does not a man have to die in order to create a 
widow? And that being true, how can he marry her sister? —N. Y. 
Morning Advertiser. 


Tue Seconp Triat or Ravacnoi. — The second trial of the anarchist, 
Ravachol, was less of a farce, in its result at least, than his first one. 
His first trial took place in Paris, it will be remembered, under an in- 
dictment, as we would call it, for an atrocious murder committed by 
the use of dynamite. His co-anarchists threatened vengeance on judge 
and jury in the event of his conviction, and after the trial was over 
emphasized their threats, without regarding the lives of the innocent, 
by blowing up the restaurant where the information had been given 
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which had led to his detention. Under the fear produced by these 
threats, the jury found him guilty, but with extenuating circumstances, 
which, under the French law, rendered it illegal to punish him capitally. 
This disgraceful verdict did not prevent his being put on trial for other 
murders and crimes. His second trial took place in June before the 
Court of Assize of Montbrison. This trial was emphatically what 
our equity lawyers would call multifarious. If we recall it cor- 
rectly, Ravachol was put on trial at once for five distinct crimes 
committed at different times and places; and two women were put 
on trial with him for participation in some of these crimes. Like 
all French criminal trials, the trial was inquisitorial, the president of 
the court putting questions to the prisoner covering his whole life, and 
without any regard to their relevancy. Among other things, he asked 
Ravachol whether he had not beaten his aged mother, although that mat- 
ter was quite foreign to any of the accusations for which he was on trial. 
Ravachol denied that he had beaten the old woman, but admitted that 
he had frightened her because she would not believe him. He coolly 
avowed two of his murders, which were committed Jucri causa, and de- 
fended the motive which prompted him to them. One of these was the 
murder of a hermit ninety-two years of age, who had accumulated con- 
siderable money from the saying of masses. Ravachol, in answer tothe 
questions of M. le President, described minutely how he had committed 
this murder, by stuffing a handkerchief into the old man’s mouth and then 
holding his nose till he had stopped his breathing. From another of his 
murders, that of a man and his servant, a large sum of money had accrued 
to Ravachol, a part of which he claimed to have contributed to ‘‘ the 
propaganda’? —of anarchism. A verdict of guilty without extenuating 
circumstances, under the indictment for the murder of the monk, was, of 
course, inevitable; and when, afterwards, the usual allocution took 
place, Ravachol began reading a document defending anarchism, but 
was suppressed by the presiding judge. The document nevertheless got 
into the newspapers; but it will not serve to disabuse the mind of the 
French people of a conclusion forced upon them by the developments of 
the trials of this monster, that the ‘‘ cause ’’ represented by him and his 
confederates, is simply the lowest, coarsest and most wicked species of 
criminality. It would be the grossest mistake and injustice to confuse 
such a ‘‘cause’’ with the doctrines of those generally harmless and 
well-meaning visionaries who call themselves socialists or social demo- 
crats. Another reflection produced by this trial is that, although the 
mode of procedure was little better than a farce, yet it was a farce of a 
different kind, and one far less serious to society, than are criminal 
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trials in our own country. In our chaw-bacon jurisprudence the entire 
defense would have consisted of a skillful contestation of the various 
steps of procedure taken by the prosecuting officer against the accused, 
ignoring entirely the merits of the accusation against him, —in other 
words, of a trial of the prosecuting attorney instead of the prisoner, 
This contest would have been renewed in an appellate court, in the form 
of a trial of the judge of the court a quo, and the judgment would have 
been reversed for ‘‘ urrah.’’ After a long delay, another trial with 9 
like result, would follow, if, in the meantime, the jail had not been 
broken open by a mob and the prisoner lynched. 


Tue Form or a Dissolution OF PARLIAMENT.— Our readers may be 
curious to know the formal manner in which the parliament of Great 
Britain was dissolved on June 28. A supplement tothe Gazette (Lon- 
don) was published on the evening of that day, containing orders for 
the prorogation and dissolution of Parliament. The first and second 
notices were orders in council proroguing Parliament and convocation, 
and these were followed by the royal proclamation for dissolution, 
which was in the following terms :— 

‘* By the Queen, 
‘* A Proclamation, 
** For Dissolving the present Parliament, and declaring the calling of 
another. 
Victoria, R. 

‘* Whereas, We have thought fit, by and with the advice of Our Privy 
Council, to dissolve this present Parliament, which stands prorogued 
to Friday, the fifteenth day of July next: We do, for that end, publish 
this Our Royal Proclamation, and do hereby dissolve the said Parlia- 
ment accordingly ; and the lords spiritual and temporal, and the knights, 
citizens, and burgesses, and the commissioners for shires and burghs, 
of the House of Commons, are discharged from their meeting and at- 
tendance on the said Friday, the fifteenth day of July next: And We, 
being desirous and resolved, as soon as may be, to meet Our people 
and to have their advice in Parliament, do hereby make known to all 
Our loving subjects Our Royal Will and Pleasure to call a new Parlia- 
ment; and do hereby further declare that, with the advice of Our Privy 
Council, We have given order that our Chancellor of that part of Our 
United Kingdom called Great Britain and Our Chancellor of Ireland do 
respectively, upon notice thereof, forthwith issue Our writs, in due form 
and according to law, for calling a new Parliament. And we do here- 
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by also, by this Our Royal Proclamation under Our Great Seal of Our 
United Kingdom, require writs forthwith to be issued accordingly by 
Our said Chancellor respectively, for causing the lords spiritual and 
temporal and commons who are to serve in the said Parliament to be 
duly returned to, and give their attendance in, Our said Parliament on 
the fourth day of August next, which writs are to be returnable in due 
course of law. 
‘* Given at Our Court at Windsor, this twenty-eighth day of 
June, in the year of our Lord one thousand eight hundred 
and nine-two, and in the fifty-sixth year of Our Reign. 
Gop save the QuEEN.”’ 

Another royal proclamation was also published, commanding all the 
peers of Scotland to meet at Holyrood House, Edinburgh, on Thurs- 
the 14th of July, between twelve and two in the afternoon, to nomi- 
nate and choose the sixteen peers to sit and vote in the House of Peers 
in the ensuing Parliament. 

This was followed by an order in council in the following terms : — 

‘* At the Court at Windsor, the 28th day of June, 1892, present the 
Queen’s Most Excellent Majesty in council. Her Majesty having been 
this day pleased by her Royal Proclamation to dissolve the present Par- 
liament and to declare the calling of another, is hereby further pleased, 
by and with the advice of her Privy Council, to order that the Right 
Honorable the Lord High Chancellor of that part of the United Kingdom 
called Great Britain, and the Right Honorable the Lord Chancellor of 
Ireland do respectively, and upon notice of this, Her Majesty’s Order, 
forthwith cause writs to be issued in due form and according to law for 
the calling of a new Parliament, to meet at the city of Westminster, 
on Thursday, the 4th day of August next, which writs are to be re- 
turnable in due course of law.’’ 

Another order in council dissolved the convocations of Canterbury 
and York, and the last order requires the lord chancellor forthwith to 
cause writs to be issued in due form of law, for electing new mem- 
bers of the convocations of the clergy, which writs were to be return- 
able on Friday, the 5th day of August, 1892. 


An INTERPRETATION OF THE Democratic TarirF Declaration — The 
declaration of the Chicago platform that Congress has no power, under 
the Federal constitution, ‘‘ to impose or collect tariff duties, except for 
the purpose of revenue only ’’ is so unfortunate that attempts are being 
made to explain it away, which attempts are even more foolish, as 
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efforts at interpretation, than the declaration itself. One of those 
appeared in the Paris edition of the New York Herald for June 28. It 
is by a gentleman whom that journal described as ‘‘ Mr. Sidley Webster, 
the well-known American jurisconsult.’? In more than acolumn, under 
large head lines, in which, of course, this name is printed in heavy type, 
this wonderful ‘‘ jurisconsult’’ proceeds to expound the Democratic 
declaration, in ending thus : — 


“The new departure at Chicago is, I think, fairly to be interpreted as a 
Democratic demand that a customs rate for revenue shall be kept distinct, in 
any new law, from a rate levied only to keep up wages, or keep out of the 
country an article not desired, or to protect baby industries. The two pur- 
poses are not, in the future, to be blended into one tax, but each shall be de- 
bated and voted on its own merits. A new tariff law, on that plan, would 
declare, for example: ‘On all tin plates, one-half cent a pound for revenue, 
and two cents a pound additional in order to exclude foreign tin plates for the 
benefit of the new industry in tin plates.’ .Mr. Neal of Ohio, and Mr. Watter- 
son of Kentucky, are entitled to the credit of introducing at Chicago, and 
pushing through the Democratic convention, the plan and rule which Madison 
advocated one hundred and three years ago.”’ 


That is to say, Congress has no power, under the constitution, to im- 
pose or collect tariff duties, except for thé purpose of revenue only, — 
unless it puts a statement of the tariff duties which it levies for other 
purposes than revenue only, into a separate clause in the bill! Yes. 


Tue Power or Concress To Lay Customs Duties Beronp THE NeeEps 
or Revenve. — The Republican party leaders can be counted on with 
confidence by their opponents to be foolish enough whenever they have 
an opportunity ; but the Democratic leaders can with safety be counted 
upon to be even more foolish upon any fair opportunity. The Demo- 
cratic convention at Chicago, setting aside a resolution reported by 
their committee on Platform, adopted, by a decisive vote, a resolution 
declaring that Congress has no power, under the Federal constitution, 
**to impose or collect tariff duties, except for the purpose of revenue 
only.’’ Though this doctrine is not at all new, the slightest glance at 
the constitution will be enough to show its utter absurdity. By that 
instrument Congress is clothed with the power to lay duties on imports, 
and that power is prohibited to the States.2 By that instrument 
Congress is also clothed with the power to regulate commerce with 
foreign nations,? and to ‘‘ provide for the general welfare of the 


1 Const. U. 8. Art. 1, § 8, Cl. 1. 8 Id, Art. 1, § 8, Cl. 3. 
2 Id. Art. 1, § 10, Cl. 2. 
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United States.’””! The powers thus granted stand without any re- 
straining clause, except the general clause that the powers not herein 
granted, or prohibited to the States, are reserved to the States respect- 
ively, or to the people.? In the face of these sweeping grants of power 
it is difficult to understand how any lawyer whose opinion is worth a 
pinch of snuff, can hold that Congress has not the power to lay duties 
on imports for the purpose of protecting domestic industries against 
foreign competition, as well as for the purpose of raising revenue. It 
can regulate foreign commerce, without any restriction whatever as to 
the mode or extent of the regulation; and it can lay duties on imports 
in whatever manner shall best, in its judgment, ‘‘ provide for the 
general welfare of the United States.’’ This declaration in the Demo- 
cratic platform is greatly to be regretted. It changes the issue between 
the two great parties, from an economical to a legal issue. As an eco- 
nomical issue the vantage in the argument is decidedly with the Demo- 
cracts. Even the Protectionists admit that, as an abstract question, 
the weight of argument is with the free-traders, — claiming, however, 
that as a practical question all the argument is on their side ; — just as, 
in religious controversies, while the argument is on the side of the 
agnostic, the grace, sanctification, and ultimate salvation remain to the 
true believer. Whereas, on the legal issue, or question of constitutional 
interpretation, into which the Democratic platform thus turns the tariff 
question, all the vantage in the argument is on the side of the Republi- 
cans, —or rather there is no room for argument at all, for the Demo- 
cratic proposition is utterly and nakedly silly. The proposition that 
our general government does not possess a power, in shaping its 
external relations, which is possessed and exercised by every nation 
under the sun, and even by the English provinces, is a striking piece of 
lunacy. The manner in which the Democrats will be hampered in the 
campaign by this ‘‘ plank’’ is shown in the fact that if Mr. Cleveland 
is elected, he will be bound as an honest man — and such he is known 
to be, — to veto any tariff bill which lays duties on imports for any 
other purpose than the raising of revenue. 


1 Td. Art. 1, § 8, Cl. 1. 2 Id. Amendments, § 10. 
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NOTES OF RECENT DECISIONS. 


Corporations: MrEtincs or Directors— Vauiprry or Acts 
at SpeciaL — Necessity or NortiryING ALL THE MEmBERs oF 
tHE Boarp. —In Doernbrecher v. Columbia City Lumber Company, 
recently decided by the Supreme Court of Oregon,’ a very obvious 
application is given to the principle that, in order to the validity of an 
act taken by a board of directors, which requires the united action of 
the board, if the act is taken at a special meeting, all the members 
must have notice of the meeting. In the particular case three of the 
five directors, the company being in extremis and creditors having al- 
ready brought actions to enforce the liability of stockholders for their 
unpaid subscription, met, without the knowledge or concurrence of the 
other two directors, and assumed to make an assignment of the assets 
of the corporation for the benefit of creditors. It was held that the 
assignment was void. The court repeated the well-known legal doctrine 
that, in the case of stated meetings of such a board, fixed by the charter 
or the by-laws, it is not necessary that the directors should be specially 
notified ; whereas it is necessary in the case of other meetings. The 
court quoted the language of a leading case in New York: ‘It is not 
only a plain dictate of reason, but a general rule of law, that no power 
or function intrusted to a body consisting of a number of persons can 
be legally exercised without notice to all the members composing such 
body.’’? The Oregon court, speaking through Bean, J., also said: — 


“It is no excuse to say that the three who were present all voted for the 
resolution, and, had the other two been present, the result would have been 
the same. The right to deliberate, and by their advice and counsel convince 
their associates, if possible, is the right of the minority, of which they cannot 
be deprived by the arbitrary will of the majority. All persons interested in 
the corporation are entitled to the advice and influence, as well as the votes, of 
all the directors. And, says Mr. Morawetz, ‘while it may not be the duty of 
every director to be present at every meeting of the board, yet it is certainly 


1 28 Pac. Rep. 899. 3 Com. v. Cullen, 13 Pa. St. 133. 
2 Cowen, J., in People v. Batchellor, 
22 N. Y. 134. 
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the intention of the shareholders that every director shall have a right to be 
present at every meeting, in order to acquire full information concerning the 
affairs of the corporation, and to give the other directors the benefit of his 
judgment and advice. If meetings could be held by a bare quorum without 
notifying the other directors, the majority might virtually exclude the minority 
from all participation in the management of the company.’! Where the meet- 
ing is a general or stated one, provided for in some resolution or by-law, 
notice of the time and place of the meeting is, perhaps, in the absence of a 
different provision in the charter or by-laws of the company, not necessary .? 
In such case each member is presumed to have notice of the day fixed for the 
meeting. But, if the meeting be a special one, personal notice, if practicable, 
is necessary to each member, unless all are present, and participate in the pro- 
ceedings; and such notice is essential to the power of the board to do any act 
which will bind the corporation, and without such notice, or the presence of all 
the directors, its acts are void. This is the general rule under all the author- 
ities; the few cases of dissent, or apparent dissent,® being borne down by the 
great weight of authority.‘ The provisions of the statute that the powers 
vested in the directors may be exercised by a majority of them,> does not 
change the rule, or render it any the less necessary that the other members 
should have notice of the meeting.* It presupposes a legally authorized meet- 
ing. When the meeting is a regular one, or, if special, called with notice to 
each director, then, if a majority be present, they may legally exercise the 
powers vested in the directors; otherwise not.” 


Corporations: Orricers De Facto anp De June — Ricut or OFFIcer 
70 Recover His Satary.—In Waterman v. Chicago &c. R. Co., the 
Supreme Court of Illinois, affirming the appellate court of that State,7 
hold that an officer of a corporation, in order to recover compensation 
for his services, must show that he is an officer de jure, and not merely 


1 Mor. Priv. Corp., § 532. v. Rogers, 38 Mich. 363; Doyle v. 


2 State v. Bonnell, 35 Ohio St. 10; 
People v. Batchellor, supra; Merritt v. 
Farris, 22 Ill. 303; Warner v. Mower, 
Vt. 385. 

5 Bank v. Flour, 41 Ohio St. 552; 
Edgerly v. Emerson, 23 N. H. 555. 

4 Beach Priv. Corp., § 279; Com. v. 
Cullen, 18 Pa. St. 183; State v. Fergu- 
son, 31 N. J. Law, 107; Harding v. 
Vandewater, 40 Cal. 77; Gordon v. 
Preston, 1 Watts, 385; People v. 
Batchellor, 22 N. Y. 128; Pike Co. v. 
Rowland, 94 Pa. St. 238; Insurance 
Co. v. Westcott, 14 Gray, 440; Covert 


Mizner, 42 Mich. 332, 3 N. W. Rep. 
968; Baldwin v. Canfield, 26 Minn. 43, 
1N. W. Rep. 261; D’Arcy v. Railway 
Co., L. R. 2 Exch. 158; Stowe v. Wyse, 
7 Conn. 214, 18 Amer. Dec. 99, and 
note; Ang. & A. Corp., § 488; Green, 
Brice’s Ultra Vires, 488; Field, Lawy. 
Briefs, § 205; In re St. Helen’s Mill 
Co., 3 Sawy. 88. 

5 Hill’s Code, § 3227. 

6 Harding v. Vandewater, supra. 

7 Waterman v. Chicago &c. R. Co., 
29N. E. Rep. 689; affirming s. c. 34 
Ill. App. 268. 
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an officer de facto. When, therefore, seven persons, claiming to be 
directors of a corporation, met at a place other than that designated in 
the by-laws, and elected one of their number president of the corpora. 
tion; and it was afterwards decided, in guo warranto proceedings, that 
the election at which these directors were elected was illegal; but 
nevertheless four of them, including the one thus elected president, 
were still directors by virtue of a previous valid election; and these 
alleged directors, at the time they elected the president, were not in 
possession of the company’s office or records or seal or property, and 
had never done any official act prior to said meeting, — it was held that 
they did not constitute even a de facto board of directors, and conse- 
quently that their act in electing one of their number president was 
void, and that the latter could not maintain an action against the com- 
pany for his salary as president. 


Corporations: Speciric PERFORMANCE OF AGREEMENT TO TRANSFER 
Srock.—In Megibben v. Perin,’ the circuit court of the United 
States for the southern district of Ohio hold that a clause in a con- 
tract, providing for the sale of all the stock of a distillery company, 
may be specifically enforced against the purchasers, when it appears 
that the object of the contract is not to transfer so many shares merely, 
but to transfer the entire real estate and plant. The decision must be 
regarded as creating an exception to the general rule that a mere con- 
tract to sell personal property will not be specifically performed in 
equity. The rule has frequently been applied to contracts for the sale 
of stock in private corporations, especially where the stock is easily 
obtainable in the market, and there are no special reasons why the 
vendee should have the particular shares mentioned in the contract, — 
in which cases he is left to his action at law for damages.” That specific 
performance is often decreed of agreements to sell shares of stock in 
private corporations is well known to the profession.* On the one hand, 
the rule which denies the specific performance of an agreement for the 
sale of shares which may be easily purchased in the market, follows, by 
strict analogy a well-known rule in regard of the specific performance of | 
agreements to sell government or other public stocks or securities which 


1 49 Fed. Rep. 183. 3 De Gex & S. 310; Ashe v. Johnson, 

2 Cook Stock., § 338. 2 Jones Eq. 155; White v. Schuyler, 

§ Duncuft v. Albrecht, 12 Sim. 189; 1 Abb. Pr. (N. s.) 300; Johnson vt. 
Shaw v. Fisher, 2 De Gex & 8.11;5 Brooks, 93 N. Y. 337; Treasurer v. 
De Gex, M. & G. 596; Wynne v. Price, Commercial Co., 23 Cal. 390. 
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may be so purchased ;! and, on the other hand, where the agreement 
for a sale of shares forms part of a contract for a sale of land, and suit 
is brought to compel a conveyance of the land, the suit may also 
embrace within its scope a specific performance of so much of the 
agreement as stipulates for the transfer of the shares.” 


Corporation: Uttra Vires.— According to a recent decision of the 
Supreme Court of Wisconsin, which was presented by briefs which 
literally bristle with authorities,? a contract between a mutual fire 
insurance company and its policy holders, whereby the latter establish a 
fund for the purpose of guaranteeing the expenses and future indebted- 
ness of the company, is ultra vires and void, where the power to make 
such a contract is not expressly conferred upon the company by its 
charter, and is not within its general powers for raising a fund to 
meet its losses and expenses. Notwithstanding the fact that a good 
many cases are cited in the opinion of the court, the soundness of 
the court’s conclusion may well be doubted. Upon what principle should 
the financial powers of such a company be thus judicially restricted? 
The power in question seems to be supportable as a mere implied or 
incidental power, subordinate to the general power to insure risks. It 
should seem that such a corporation ought to be allowed to establish 
such a guarantee fund by any means which it may select, provided it 
do not get the fund by stealing it. The opinion abounds with the 
customary platitudes about corporations not being able to do business in 
any other way than that prescribed by their charter, and soon. But 
the sound view in construing the grant of power in a corporate charter 
is to make it include everything which is reasonably necessary, not 
otherwise contrary to law or public policy, to carry out the main objects 
of the corporation. Indeed, this Wisconsin decision carries us back to 
a time when it was doubted whether a railroad company had the power 
to bind itself by the execution of a promissory note. In an old case in 
Tennessee, where this question was agitated, an opinion by the venera- 
ble Chancellor Kent, then near his end, was produced and read in 
argument to the effect that a railroad company had no such power.‘ 


1 Ross v. Railway Co., 1 Woolw. 5 Kennan v. Randle, 51 N. W. Rep. 
26, 32; Cud v. Rutter, 1 P. Wms. 570; 426. 
Colt v. Nettervill, 2 P. Wms. 304; * Union Bank v. Jacobs, 6 Humph, 
Buxton v. Lister, 3 Atk. 383. (Tenn.) 514, 528. 

2 Leach v. Fobes, 11 Gray (Mass.), 
510. 


« 
: 
q 
1 
’ 
8 
e 
e 
y 
e 
ic 
l, 
h 
T, 
v. 
v. 


598 26 AMERICAN LAW REVIEW. 
But the court decided otherwise. Of course, if it could be shown that 
there is anything immoral or contrary to public policy, or contrary to 
express statute law, in an insurance company making contracts with its 
policy-holders by which such a fund is established, then the Wisconsin 
decision would be supportable. It is a curious commentary on the 
manner in which the judicial courts deal with corporations, that once in 
a while we find a decision of this kind, proceeding upon grounds extremely 
narrow and strict; whereas, we more frequently find decisions by which 
everything is played into the hands of the corporate manipulators and 
fixers, even to the extent of the modern rage of denying that the capital 
stock of a corporation is a trust fund for its creditors, and of holding 
that a corporation can give away its unissued shares if it wants to,! 


Covenants IN Deeps: RESTRICTIONS ON THE UsE OF PRopERTY — Coy- 
ENANT NoT TO Lease TO A CutnamMan.— We believe that the general rule 
is that a party who conveys land may impose any restriction upon the 
use of the land which he sees fit, unless such restriction requires or 
implies the doing of some affirmative act contrary to law. We, there- 
fore, doubt whether any sound footing can be found for the opinion of 
Mr. District Judge Ross, sitting in the circuit court of the United 
States for the southern district of California, in Gandolfo v. Hartman,? 
to the effect that a covenant in’ a! deed not to convey or lease the 
land to a Chinaman is void, as contrary to the public policy of the gov- 
ernment, in contravention of its treaty with China, and in violation of 
the fourteenth amendment of the Federal constitution ; and that such a 
covenant is hence not enforceable in equity. Beyond question the 
owner of the land could himself refuse to sell it or lease it to a China- 
man, and such a refusal would not violate any rights which the Chinaman 
might have under the fourteenth amendment: it would not take any 
property from him without due process of law, nor would it deny to him 
the equal protection of the laws. Then by what process of reasoning 
can a judge arrive at the conclusion that a man cannot stipulate that 
his vendee shall refrain from doing what the vendor himself is at full 
liberty not to do. We do not believe the judgment will hold water 
at all, but regard it as an incident of the offensive Federal superintend- 
ence of the people of California in their intercourse with the Chinese. 


1 Of which the last decision has &c. Co., 48 Albany Law Journal, 
issued from the Supreme Court of 277. 


Minnesota, in Hospes v. Northwestern 2 49 Fed. Rep. 181. 
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Damaces: Loss or Empitorment— Remote.—In an 
action by a father to recover damages for an injury to his infant child, 
it is error to allow him to testify that, in order to nurse the child, he 
was obliged to abandon an employment at a certain stated salary.} 


Deap Bopy: Nature oF THE RicHTs In A Deap Bopy — DAMAGES 
ror MentaL Surrerinc. — An interesting and in some ways helpful 
opinion was delivered last month in Minnesota, on the confused subject 
of damages for mental suffering caused by mutilation of a corpse.? 
The action was brought by a widow for the unlawful dissection of the 
body of her deceased husband, and the only damage alleged was the men- 
tal anguish and the nervous shock. The demurrer, argued on the ground 
that the widow had no property and no legal interest in the corpse, and 
that the mental suffering was no ground of action, was overruled, and the 
decision is supported on appeal. The common-law doctrine, that noone 
had any rights in a dead body, has now been, says Judge Mitchell, 
thoroughly repudiated by the American courts, whose lack of ecclesi- 
astical law left the temporal courts the sole protectors of the dead, and 
- of the interest of the living in their dead. The whole subject is much 
confused by the technical discussion as to whether a corpse is property 
in the commercial sense, and, as the court points out, the discussion of 
that question is entirely unnecessary to the decision of this. The im- 
portant fact is that the nearest family representative has a legal right to 
the body for the purpose of burial, and the disturbance of that right, 
like the disturbance of any other right recognized by the law, is a sub- 
ject for compensation. 

Having stated thus broadly the cause of action, the court points out 
that the confusion on the subject of damages grows out of the com- 
mon error of failing to distinguish an element of damage from a cause 
of actiun, as is shown by the frequent misuse of the leading case of 
Lynch v. Knight, which is well discussed by Judge Mitchell. Once 
given your cause of action, damages cover much that, standing alone, 
would form no ground of recovery. 

In thus making the right infringed a branch of the right to undis- 
turbed family relations, and so avoiding the vexed question of property, 
and in supporting it by reference to cases where substantial damages 
have been given for an assault without physical contact, and for false 


1 Barnes v. Keene (N. Y.) 29 N. E. ? Larson v. Chase, 50 N. W. Rep. 
Rep. 1090; reversing s. ¢. 10 N. Y. 238. 
Supp. 957. 
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imprisonment without contact, to which might be added the case of 
recovery by a husband for an attack on his wife where there was no 
loss of service, the court follows directly the line of argument used in 
the discussion of the growth in this branch of the lawin the last edition 
of Sedgwick on Damages. Certainly it is a more satisfactory explana. 
tion of a right that every one feels must exist; and, as the court says, 
it is much more satisfactory to our common sense, as well as to our 
feelings, to base the recovery on a right connected directly with the 
real and substantial wrong than on a technical and dimly understood 
right of property. — Harvard Law Review. , 


Drvorce: TREATMENT OF Huspanp By Wire axp 
ENDANGERING Reason— Wire Becomine a Discrete or Cuerstuy 
Science. — The case of Robinson v, Robinson,’ lately decided by the 
Supreme Court of New Hampshire, affords a curious commentary on 
the so-called Christian science. It was an action by a husband for a 
divorce. It appeared that the defendant, two years after the marriage, 
became a disciple of the so-called ‘‘ Christian science,”’ and began 
and continued the practice of the so-called science as a doctor; that 
the plaintiff was opposed to her so practicing, and requested her 
to give it up; that, for the first two years after their marriage, they 
appeared to live happily; but that, according to uncontradicted testi- 
mony of many witnesses, including four physicians, the plaintiff after- 
wards became morose, moody and inattentive to business, and was 
troubled occasionally with insomnia and loss of appetite, and became 
generally despondent and unhappy from his changed domestic relations. 
The four physicians testified that the causes which produced his mental 
depression, if continued, would seriously endanger his reason and in- 
jure his health. The defendant, in practicing the so-called ‘‘ Christian 
science,’’ intended no injury to the plaintiff, and was sincere in her 
belief in the doctrine, and it was admitted or proved that her character 
was quiet and peaceable as a wife, mother and neighbor. It was never- 
theless held that the husband was entitled to a divorce. - 


Domicite: In Caszs or Divorce anp MarriaGe SerrLement. — Few 
subjects have given rise to more questions of difficulty than that of 
domicile, and among those questions not the least difficult have been 


1 3 Chicago Law Journal, 126, 
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those relating to the law of divorce and the jurisdiction of the court. 
Aminor point in this connection arose in the recent case of Forsyth 
y. Forsyth,! the question being whether the court has power to vary a 
marriage settlement in the Scotch form under section 5 of the Matri- 
monial Causes Act, 1859,? section 5, where both parties, though 
domiciled in England at the date of the divorce, had a Scotch 
domicile at the date of the marriage. A very similar if not iden- 
tical case was decided by the president of the Divorce Division 
in Nunneley v. Nunneley,® where, after making a decree for dissolution, 
the English court varied a Scotch settlement of the lady’s property 
made in contemplation of marriage between a domiciled Englishman 
and domiciled Scotchwoman. It was argued, however, that in that case 
the parties were domiciled in England at the time of the marriage, and 
that the authority was, therefore, distinguishable. Mr. Justice Jeune, 
however, held the judgment in that case to be an authority for the prop- 
osition that, whatever be the law applicable to the settlement, the 
effect of section 5 is to give the court power to vary the settlement in 
its discretion according to the principles laid down in that section. We 
conceive this view to be perfectly correct, as there is no kind of limita- 
tion imposed by the act as to the nature of the settlement, except that 
it must be an ante-nuptial or post-nuptial settlement ‘‘ made on the 


parties whose marriage is the subject of the decree.’? — Law Journal 
(London). 


Evections: AvsTRALIAN BaLLot Law — Marking with Pencr m- 
sTEAD OF Inxk.—In State ex rel. &c. v. Russell, the Supreme Court of Ne- 
braska hold that the provision of the statute of that State known as the 
Australian Ballot Law, which requires the marking of ballots with ink, 
is directory merely, and that ballots will be good, if in other respects 
regular, in the absence of fraud, although marked with a lead pencil. 


Domarx: Conpemninc Lanp Ricut or War 
ACROss A RAILROAD FOR A Park. —In Commisioners of Parks v. Mich- 
igan Central R. Co.> the Supreme Court of Michigan hold that, under 
a statute providing that ‘‘ any land or interest in lands which may be 
found necessary for the opening of any park or enlargement or exten- 
sion of any park or boulevard which may hereafter be laid out, located 


161 Law J. Rep. P. D. & A. 13. * 51 N. W. Rep. 465. 
222 & 23 Vict. c. 61. 5 51 N. W. Rep. 447. 
3 L. R. 15 P. D. 187. 


VOL. XXvI. 39 
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or established,” may be condemned, etc.,—a right of way fora 
boulevard may be condemned across the tracts of a railway company, 
Grant, J., dissented, on the ground that the boulevard in question jg 
not a ‘‘ street’’ or a ‘‘ highway,’’ but a mere circular pleasure-driye 
forming a sort of adjunct to a park. He did not regard it as ‘ neces. 
sary for the opening, enlargement or extension of the park,’’ within 
the sense of the statute. He took the view that statutes authorizing 
the condemnation of private property for public uses are to be strictly 
construed in favor of the landowner, and in this application of the 
principle we believe he is right. 


Domain: Damaces ror Easement oF Arr, Licut, Etc. 
NONE GIVEN WHERE VALUE OF Property EnnAncep.— There is good 
sense in the decision of the Court of Appeals in New York, in the case 
of Vohn v. Metropolitan Elevated Railway Co.,! to the effect that where 
the building of an elevated railroad in a city has actually enhanced the 
value of adjacent property, or where the effect has been such as not to 
reduce its value, the property-owner cannot have any damages for the 
injury to his easements of light, air and access. The just view taken 
by the court is that in such a case the only damages recoverable are 
damages to the property — that is, damages which affect the value of 


the property; and hence, that unless the damages affect unfavorably 


the value of the property, nothing can be recovered. The court also 
justly conclude that it does not make any difference, in the operation 


of this principle, that the building of the elevated railroad favorably 
affects the value of all the property abutting upon the improvement. 
The property-owner cannot have damages for having his property bene- 
fited and its value enhanced by an improvement erected by another. 


Exemptions FROM Execution: PartNersHir Property — SHARE OF 
THE ParRTNER AFTER DissoLuTion.—It is well known that the general 
rule is that statutes exempting a certain amount or kind of personal 
property from execution, do not extend to any of the property which 
debtors embark in partnership ventures. In State v. Day® the appel-— 
late court of Indiana extend this principle so as to deny the exemption 
in respect of the share of a partnership allotted to him upon a disso- 
lution of the firm. 


1 29 N. E. Rep. 802. 34 Cent. L. J. 137 (Crumpacker, J., 
2 Reported with a useful note in dissenting.) 
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FeperaL Practice: Fottowmsa State Practice — TRANSFERRING 
Equity Causes TO Law Dockxer.—In United States Bank v. Lyon 
County! the Circuit Court of the United States for the Northern District 
of Iowa (Shiras, J.) hold that the court will conform its practice to a 
statute of the State of Iowa, providing that if error is made in the form 
of the action as between an equitable and a legal action, it shall not 
cause an abatement thereof, but the cause shall be transferred to the 
proper docket. 


Haseas Corpus: ConstituTionAL Law —UsinG THE Writ To De- 
TERMINE CONSTITUTIONAL Questions. —In Re Pickulik? the Supreme 
Court of Wisconsin keeps itself in line with the best authority, in hold- 
ing that a writ of habeas corpus will not be used to determine the ques- 
tion of the constitutionality of the statute under which the prisoner has 
been sentenced and is undergoing punishment, where he has had an 
opportunity to bring the case to the Supreme Court by a petition in 
error.® 


Haseas Corpus: Not Usep 1n Piace or Writ or Error. — The case 
of Re Jordan‘ before Mr. District Judge Woolson, of the eastern 
division of the southern district of Iowa, on habeas corpus, seems to 
afford a good illustration of the principle that the writ of habeas corpus 
can not be used as a writ of error, and especially that it can not be 
used to secure in a Federal court a new trial, and upon new evidence, 
of a case which has already been tried in a State court. The whole 
business of Federal writs of habeas corpus in the case of State sentences 
ought to be sponged out by an act of Congress, and if such sentences 
involve any deprivation of Federal rights, that ought to be remedied by 
writ of error only. The shame of having the Federal district courts sit 
in review over the State courts of co-ordinate jurisdiction, even where 
they decide in support of the judgments of the State courts, is un- 
endurable. 


IGNORANCE OF THE Law no DEFENSE IN Carina Cases. — We have a 
new change rung upon this old maxim, in People v. Monk, decided by 
the Supreme Court of Utah,> where a mining recorder was indicted, 


1 48 Fed. Rep. 632. 4 49 Fed. Rep. 238. 
251 N. W. Rep. 260. 5 28 Pac. Rep. 1115. 
5 Following Re McDonald, 74 Wis. 

450; s.c. 43. N. W. Rep. 148. 
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under a statute making it a misdemeanor to reveive a larger fee than 
therein provided for recording mining locations. He attempted to 
defend himself on the ground that he made an honest mistake as to the 
interpretation of the law, — in other words, that he received the illegal 
fee believing that he had a lawful right to receive it, and hence that be- 
cause he was guilty of no criminal intent he could not be legally guilty 
of the offense charged.! Miner, J., in overruling this defense, said;— 


‘¢Some of the authorities seem to sustain this view, but upon a careful 
analysis it will be found that the rule contended for applies largely to cases 
where the party has been honestly acting upon a supposed state of facts that 
did not really exist. A distinction should be made when the act sought to be 
punished arises from a mistake of fact, rather than from a mistake of lay. 
‘One who, while careful and circumspect, is led into a mistake of fact, and 
doing what would be in no way reprehensible were they what he supposed 
them to be, commits what, under the real facts, is a violation of a criminal 
statute, is guilty of no crime.’ In such a case a criminal mind and intent is 
wanting.? And, according to most of the authorities, a mistake of fact is quite 
different in its effects and consequences, both civil and criminal, from igno- 
rance or mistake of law; hence the rule that ‘ignorance or mistake in point of 
fact is in nearly all cases of supposed offenses a sufficient excuse.’? But this 
rule is held not to apply to a mistake or ignoranee of the law, for in general 
every person is presumed to know the law of the country in which he lives, 
* And in no case can one enter a court of justice, to which he has been sum- 
moned in either a civil or criminal proceeding, with the sole and naked defense 
that when he did the thing complained of he did not know of the existence of 
the law which he violated,’ nor that he believed the law to be different from 
what it really was, nor even if he was misled by the advice of counsel.‘ 
Indeed, the strongest authorities cited by the learned counsel hold that, where 
the law which has been infringed upon was settled and plain, this maxim may 
be applied with vigor. In this case the statute plainly fixes the legal fee. 
Nothing is left to surmise or uncertainty. The miners of this mining district 
had no right to make rules contrary to the laws of the United States or of this 
territory, and the defendant was bound to know what the law was. To hold 
that each person called to account for a violation of a penal statute has the 
legal right to place his own construction upon the meaning of such statute, 
and claim immunity from punishment for its violation because some usage or 
custom has grown up in violation of the statute which he believed to be law, 
would, in effect, nullify and render nugatory many of the criminal statutes of 
the territory, and render each person who has violated the law the sole judge. 


1 The following cases were cited to $1 Bish. Crim. Law (7th Ed.), § 
sustain this view: Faulks. People, 301; 2 Bish. Crim. Law (7th Ed.), § 
89 Mich. 200; Birney v. State,8 Ohio, 400. 

230; Cutter v. State, 36 N. J. Law, 4 Bish. Crim. Law, § 209; Com. ». 


125. Bagley, 7 Pick. 281. 
2 Bish. St. Const., § 132. 
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of his own guilt.!’ There is nothing in this case to bring it within any excep- 
tion referred to by the appellant’s counsel, or in Cutter v, State.? In that case 
the defendant was a judicial officer. Under all the circumstances of this case 
we must hold the conviction proper. The court very properly considered the 
mitigating circumstances shown in the case in fixing the amount of punish- 
ment.” 


IxpicTMENT: CARNALLY Kyowine a Girt unDER FocrTeEen YEARS OF 
Ace. —In a late number of the Manitoba Reports two well considered 
cases on this subject are reported. In one of them, Reg. v. Chisholm ,* 
the indictment charged that the prisoner ‘‘in and upon one J., a girl 
under the age of fourteen years * * * feloniously did make an as- 
sault, and her, the said J., then and there feloniously did unlawfully and 
carnally know and abuse, etc.’? The evidence showed that the girl 
consented to whatever the prisoner did to her, and that she was under 
fourteen years of age. The jury found a general verdict of guilty. It 
was held that there was only one offense charged in the indictment, viz., 
the statutory felony of carnally knowing a girl under fourteen years of 
age, and that the prisoner was properly convicted. It was also held 
that the words ‘‘ feloniously did make an assault ’’ charged no offense 
known to the law, and should be treated as mere aggravation or sur- 
plusage. ‘The judges (Dubuc, Killiam and Bain, JJ.) gave separate 
opinions, and a great many English precedents were examined. In the 
other case, Reg. v. Brice,* the indictment charged that the prisoner 
“in and upon one R., a girl under the age of fourteen years * * * 
feloniously did make an assault, and her, the said R., then and there 
feloniously did unlawfully and carnally know and abuse, &c.’’ The 
evidence showed that the girl was between the ages of eight and nine 
years, and that the acts complained of were committed with her tacit 
consent, which consent was not procured by force or intimidation. The 
jury acquitted the prisoner of the felony charged, but under 53 Vic., c. 
37, 8. 13, s-8- 4 & s. 7 (D. 1890), found him guilty of indecent assault. 
It was held that the conviction was right; and also that the indictment, 
by virtue of section 13, sub-section 4, included and carried with it a 
charge of indecent assault within the meaning of section 7 of said 
act, and that the consent of the girl was no bar to a conviction for in- 
decent assault. 


12Bish, Crim. Law, § 399; Rey- 472; Lincoln v. Shaw, 17 Mass. 410; 
nolds v. U. S., 98 U. S. 167; Davisv. People v. Calhoun, 3 Wend. 420. 
Com., 13 Bush, 318; U. 8S. v. Carr, 3 2 36 N. J. Law, 125. 

Sawy. 479; State v. Goodenow, 65 Me. 3 7 Man. Rep. 613. 
30; Com. v. Mash, 7 Metc. (Mass.) * Id. 627. 
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Interstate Commerce Commission: Fixpixc or Facts. —In a pro- 
ceeding in the Circuit Court of the United States by the Interstate 
Commerce Commission, for an injunction to restrain a railroad company 
from exacting excessive rates, the finding of facts in a report of the 
commission has no greater weight, where the commission itself pro- 
ceeds by petition to enforce obedience to its own orders, than where 
the individual aggrieved so proceeds. Such finding is not conclusive of 
the facts, but they will be re-examined in the court in which the 
application is made.! 


InterstaTE Law: JuRispicTION TO Punish A HOMICIDE WHERE THE 
Biow 1s GIvEN IN ANOTHER STATE BUT THE Victim Dies IN THE State oF 
THE Forum. — We do not believe that the decision of the Court of 
Appeals of West Virginia in Ex parte McNeely * can be supported on any 
sound footing of law or sense. A statute of that State provides that, 
‘* If a person be stricken or poisoned out of this State, and die by reason 
thereof within this State, the offender shall be as guilty, and may be 
prosecuted and punished, as if the mortal stroke had been given, or 
poison administered, in the county in which the person so stricken or 
poisoned may die.’’ The constitution of the State prescribes that the 
trials of crimes shall be ‘‘ in the county where the alleged offense was 
committed.’’ The case in question was a proceeding by habeas corpus, 
where the petitioner was held on the charge of murdering one Hurley. 
Hurley died in West Virginia, from a gun-shot wound inflicted by the 
petitioner while both of them were within the State of Kentucky. The 
West Virginia decision upholds the validity of the statute. This is not 
only against common sense, but it is against the general current of 
authority. That it is against common sense will appear from a simple 
suggestion: Suppose that a sheriff on the Ohio side of the Ohio river 
commits a homicide, under a claim of necessity, in the discharge of his 
official duties, by delivering a stroke from which the person who receives 
it, escaping across the Ohio river into West Virginia, dies in the latter 
State. Upon what principle can this statute give to the courts of West 
Virginia authority te decide whether the Ohio sheriff was justified, under’ 
the laws of Ohio, in the exercise of the duties of his office, in inflicting 
the mortal stroke in the State of Ohio? The true rule is that stated by 


1 Interstate Commerce Commission Co. v. Louisville &c. R. Co., 37 Fed. 
wv. Lehigh Valley R. Co., 49 Fed. Rep. Rep. 567. 
177; following Kentucky &c. Bridge 214 S. E. Rep. 436. 
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Brewer, J., in a case in Kansas.! As the only act the defendant does 
towards the death is giving the blow, that place (meaning the place 
where the blow was struck) is the place where he commits the crime, 
and the subsequent wanderings of the wounded man, uninfluenced by 
the defendant, do not change the place of the offense. The death 
simply determines the character of the crime in the place of its commis- 
sion, and refers back to the act and gives it quality. The West Virginia 
decision leads to another absurdity, which is that the same person may 
be amenable for the same homicide in two different territorial jurisdic- 
tions, —in this case in Kentucky and also in West Virginia. That he 
is triable in the former State is beyond all question. Suppose, then, 
that he should be tried in Kentucky, and should be found guilty of 
murder in the second degree, and be sentenced to a term, we will say, 
of twenty years imprisonment, and should serve out his term of im- 
prisonment, and, after his release, stray into the State of West Virginia, 
in which State the deceased happened to breathe his last. As murder 
never outlaws, he might be indicted in West Virginia and tried and 
punished a second time, even capitally. But the decision is too absurd 
for discussion. It is the wildest species of hallucination. 


Intox1caTinG Liquors: Crvin DamacEs — ProxmmaTE CAUSE WHERE 
DiszasE AND DeatH Ensve.— Interesting questions sometimes arise 
under the so-called civil damage laws, which some years ago were 
treated of in an interesting pamphlet by Prof. John D. Lawson.’ In 
Davies v. McKnight, lately decided by the Supreme Court of Pennsyl- 
vania, the action was brought by a widow whose husband, while intoxi- 
cated, was furnished with liquor by the defendants. In consequence of 
this he became further intoxicated to such an extent that he could not 
walk home, and, falling into a gutter, became soaked with mud and 
water. He was taken home, and was soon after attacked with pneu- 
monia, of which he died. It was held that- whether the attack of 
pneumonia was the result of the exposure, so as to give the widow a 
right of action under the statute, was a question of fact for the jury. The 
statute recited: ‘*‘ Any person furnishing intoxicating drinks to any 
other person, in violation of the provisions of this act, shall be held 
civilly responsible for any injury to person or property in consequence 
of such furnishing; and any one aggrieved may recover full damages 


1 State v. Bowen, 16 Kan. 475. 2 Published by the Central Law 
Journal Co., St. Louis. 
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against such person so furnishing, by action on the case, instituted in 
any court having jurisdiction of such form of action in this common. 
wealth.! 


Lire Insurance: Errect or Wire Porsontne HusBanp on Wuose 
Lire THE Poticy or Insurance Rests.— The decision of the English 
Court of Appeal in the so-called Maybrick case* reversing the Divisional 
Court, is to the effect that the executors of a person who has effected an 
insurance on his life for the benefit of his wife can maintain an action 
on the policy, notwithstanding the fact that the death of the insured 
was caused by the felonious act of the wife. The court reasoned that 
the trust created by the policy in favor of the wife under the English 
statute ® having become incapable of being performed by reason of her 
crime, the insurance money forms part of the estate of the insured; so 
that, as between his legal representatives and the insurers, no question 
of public policy arises affording a defense to the action. The decision 
seems to be founded in good sense. It prevents the danger 
attending life insurance of the beneficiary reaping the benefit of the 
insurance through his own crime, and at the same time it prevents the 
insurance company from reaping a benefit through such a crime. 


PartnersHir: Morteaces — Limtrep PArTNERSHIPs A Quasi- 
Corporation De Facto. —If the syllabus prefixed to the decision of 
the Supreme Court of Pennsylvania in Briar Hill Coal & Iron Company 
v. Atlas Works,‘ is correct, the law of limited partnerships has pro- 
gressed to an interesting extent in that State: ‘* A limited partnership, 
organized under act June 2, 1874, which has apparently complied with 
the provisions of the act by filing its articles of association, schedules, 
_ etc., becomes a quasi-corporation de facto, and a mortgage executed by 
the chairman and secretary, with the partnership seal, as provided by the 
act is valid.® 


Mawnpamvus: WHEN WILL not Issue From Surreme Court oF THE 
Unirep States To State Court. — In the Matter of Green® the Supreme - 


1 Davies v. McKnight (Pa.) 23 Atl. 3 Married Women’s Property Act, 
Rep. 820. 1882, § 11. 
2 Cleaver v. Mutual Reserve Fund 4 23 Atl. Rep. 326. 
Life Association, 1 Q. B. (1892), 147; 5 Citing Eliot v. Himrod, 108 Pa. 
s. c. 43 Alb. L. J. 257. St. 569. 
6 141U. S. 325; s. c. 35 Law Ed. 765 
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Court of the United States refused to issue its mandamus to the judges 
of the Supreme Court of Colorado, commanding them to restore the 
petitioner to his office of attorney and counselor in the courts of that 
State, from which office they had debarred him. The court held that a 
writ of mandamus can only be issued from that court in aid of its 
appellate jurisdiction, except in a few enumerated cases, We suppose 
that the disbarred attorney thought that he had been deprived of some- 
thing ‘‘ without due process of law.’’ If so, he no doubt had his writ 
of error inthe Supreme Court of the United States to review the decision 
of the Supreme Court of Colorado. 


Corporations: LiaBitity ror Dancerous STRUCTURES ON 
que StEEET. —In Nesbitt v. City of Greenville,| the Supreme Court of 
Mississippi had to deal with a case where the city had permitted a water 
tank to remain in a defective condition upon a public street, and the 
plaintiff’s husband had occasion to step under it for a short time, dur- 
ing which it fell and killed him ; and it was held that the city was liable 
if, in the opinion of a jury, it was guilty of negligence on the whole evi- 
dence, — the question of negligence and of contributory negligence being 
for the jury. 


Morvat Benerrr Certiricate: CHANGE OF BENEFICIARY — WHETHER 
By-Laws Must BE Srrictty Pursvep.—There is considerable 
difficulty with the question whether a by-law or other constating 
instrument of a mutual benefit society, providing a mode in which a 
change of the name of the beneficiary in its benefit certificate shall be 
made, is exclusive, or whether the courts will not give effect to a change 
made in some other mode, provided the fact of the change is sufficiently 
clear. We believe that the true rule is, at least when the matter is 
drawn into a court of justice, that a provision that the change shall be 
made in a certain way is merely modal and directory, and that if the 
holder of the certificate has clearly made it in’ some other way, having, 
of course, the right to make it, the courts ought to give effect to his 
purpose and intent, instead of sticking in the bark of the corporate by- 
law or contract. We have under our eye, however, a decision of the 
New York Court of Appeals to the contrary, in the case of Thomas v. 
Thomas. In this case a person holding such a certificate, which 
designated his daughter as the beneficiary, married a second wife, and 


110 South. Rep. 452. 230 N. E. Rep. 61; affirming s. c. 
15 N. Y. Supp. 15. 
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thereafter inserted in the certificate, immediately after the name of his 
daughter, the words ‘‘ and my wife.’’ A by-law of the society provided: 
‘*A member in good standing may, at any time, surrender his relief- 
fund certificate, and a new certificate shall, thereafter, be issued, pay- 
able to such person or persons as it may direct.’’ It was held that this 
mode of change was exclusive, and that the wife could take nothing 
under the certificate after the death of the husband. The court said 
that it was not a case where equity could interfere to remedy a defective 
execution of a power. The courtadded: ‘‘ The insurance company did 
not, in the life-time of the insured, assent to the change of the beneficiary, 
Had it done so, and the original certificate been surrendered, the omission 
of any subsequent step might have been supplied.’’ The court refer to 
one of its own previous holdings,’ where the insured had surrendered his 
certificate to the local lodge with directions to have a new certificate issued 
payable to their beneficiary, but the certificate had to be transmitted to 
the supreme lodge, and a new certificate issued by it, and before this 
could be done the insured died. Here it was held that, as every pro- 
vision of the constitution and by-laws had been complied with by the 
insured, and as the certificate had been surrendered to the local lodge 
in his life-time, and as nothing remained to be done by the grand lodge 
except the formal issuing of a new certificate, which it had no discre- 
tion to refuse, —the old certificate was to be regarded as cancelled, 
and the subsequent issue of the new certificate, as directed, related back 
to the time of the surrender of the original certificate to the local lodge. 


Benerir Insurance: CHANGE oF BENEFICIARY BY WILL. — 
In Grand Lodge v. Noll,? decided ‘by the Supreme Court of Michigan, 
the certificate of a mutual benefit society provided that ‘‘ any member 
holding a beneficial certificate, desiring at any time to make a new di- 
rection as to its payment, may do so by authorizing such change in 
writing on the back of his certificate in the form prescribed, attested 
by the recorder, with the seal of his subordinate lodge attached, and 
by the payment to the grand lodge of the sum of fifty cents.”? In the 
particular case the holder of the certificate desired to make a change in 
the beneficiary therein named, and to that end caused a search to be 


1 Citing Bacon Ben. Soc. §§ 240, 284; 2 Luhrs v. Luhrs, 123 N. Y. 367; s. 
Scott v. Association, 63 N. H. 556; 8. c. 25 N.E. Rep. 388. 

c. 4 Atl. Rep. 792; Supreme Lodge v. 351 N. W. Rep. 268; following 
Nairn, 60 Mich., 44; s. c. 26 N. W. Grand Lodge »v. Child, 70 Mich. 163; 
Rep. 826. 8.c. 88 N. W. Rep. 1. 
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made for the certificate, which was unavailing. He, thereupon, exe- 
cuted his will, in which he made the change; and the court hold that 
equity will give effect to the change as thus made. 


NEGLIGENCE: DanGerovs Premises— Insury of TRAVELER IN Pri- 
vate Way Havine no Notice Postep. —In Stevens v. Nichols,? the 
Supreme Judicial Court of Massachusetts hold that the owner of a 
private way, opening on a public street, does not make himself liable 
for injuries resulting from defects therein, to strangers who enter with- 
out permission, although he fails to erect a sign notifying the public 
that it is a private way. The court reason that the fact that a private 
way opening on a public street is paved, is not an invitation or induce- 
ment to the public to enter it for their own convenience, in such a sense 
as makes the owner liable for defects injuring those who enter without 
permission. Lathrop, J., in giving the opinion of the court, collects a 
good many authorities on the subject and states them in the manner 


shown in the foot note below.‘ 


1Compare Supreme Lodge v. 
Nairn, 60 Mich. 54; s. c. 26 N. W. 
Rep. 826. 

229 N.E. Rep. 1150. 

’ Distinguishing Holmes v. Drew, 
151 Mass. 578; s.c. 25 N. E. Rep. 22. 

4 “The defendants were not obliged 
to put up a sign notifying travel- 
ers on the public street that the 
passage-way was not a public way. 
Galligan v. Manufacturing Co., 143 
Mass. 527, 10 N. E. Rep. 171; Reardon 
v. Thompson, 149 Mass. 267, 21 N. E. 
Rep. 3869; Redigan v. Railroad Co. 
(Mass.), 28 N. E. Rep. 1133. Nor can 
the fact that the passage-way was 
paved be considered an invitation or 
inducement to the public to enter 
upon it for their own convenience. 
The defendants have a right to pave it 
for their own use, or for the use of 
their customers. Johnson v. Railroad 
Co., 125 Mass. 75; Heinlein v. Rail- 
road Co., 147 Mass. 136, 16 N. E. Rep. 
698; Reardon v. Thompson, 149 Mass, 
267, 21 N. E. Rep. 369; Donnelly »v. 
Railroad Co., 151 Mass. 210, 24 N. E. 


Rep. 38; Redigan v. Railroad Co., 
ubi supra. There was in this case no 
allegation and no statement that the 
defendants had any knowledge that the 
public was using the passage way, or 
of such a condition of things that it 
can be said that they must have known 
of it. But, if it be assumed that there 
was such use and such acquiescence 
that a license might be implied, the 
plaintiff stands in no better position. 
‘The general rule is,’ as stated by 
Mr. Justice Holmes in Reardon v. 
Thompson, ubi supra, ‘ that a licensee 
goes upon land at his own risk, and 
must take the premises as he finds 
them.’ See, also, Redigan v. Rail- 
road Co., ubi supra; Gautret v. Eger- 
ton, L. R. 2 C. P. 871, 374. The 
licensor has, however, no right to 
create a new danger while the license 
continues. Oliver v. Worcester, 102 
Mass. 489, 502; Corrigan v. Sugar 
Refinery, 98 Mass. 577; Corby v. Hill, 
4 C. B. (N. 8.) 656. So, a railroad 
company which allows the public hab- 
itually to use a private crossing of its 


612 26 AMERICAN LAW REVIEW. 

NEGLIGENCE: Parent anp Nor NEGLIGENCE FoR A FatueR 
vo Purcnase a B. B. Gun ror Maxon Curtp.— Many an eye has been 
lost by means of the toy pistol, the air gun and the B. B. gun, in the 
hands of the small boy in cities and towns. The possession of such an 
instrument, by a small boy in a populous city, renders him a dangerous 
nuisance —a nuisance of which the dwellers of cities live in more or less 
dread. There is scarcely a neighborhood in a large city which has not 
been injuriously afflicted with this species of nuisance. The number of 
eyes which have been put out by it would make a long catalogue, if the 
instances could be collected. When we read a judicial opinion holding 
that it is not negligence per se for a father living in a city to buy such 
an instrument and put it into the hands of his minor child eleven years 
old, we almost feel the wish that if any one’s eye is to be put out by 
such an instrument, it might be the eye of the judge which furnishes 
this new proof of the maxim that justice is blind. We would not wish 
to have even such a judge lose both eyes as the result of the expertness 
of the small boy and his gun, but the loss of one or two such judicial 
eyes would soon have the effect of changing the rule of law which 
exonerates the father who erects his minor son into a traveling nuisance 
of this kind. Not long ago in St. Louis a doctor of medicine was shot 
by one of these air guns and died, and a long series of litigation is now 
in progress between his widow and the life insurance companies who 
had written policies upon his life. In the case of O’ Brien v. Loomis, 
a father bought one of these instruments for his little boy, ten years 
of age, and the kid managed to shoot the servant girl with it in the 
breast, inflicting upon her a painful and dangerous wound. An action 


tracks cannot use active force against’ 
a person or vehicle crossing under a 
license, express or implied. Sweeny 
v. Railroad Co., 10 Allen, 368; Mur- 
phy v. Railroad Co., 133 Mass. 121; 
Hanks v. Railroad Co., 147 Mass. 495, 
18 N. E. Rep. 218. See June v. Rail- 
road Co., 153 Mass. 82, 26 N. E. Rep. 
238. We have no occasion to consider 
whether the case of Holmes v. Drew, 
151 Mass, 578, 25 N. E. Rep. 22, is 
open to the criticism that it is incon- 
sistent with the doctrine that a person 
who dedicates a footway to the public 
use is not obliged to keep it in re- 
pair,— see Fisher ». Prowse, 2 Best 
& §. 770, 780, and Robbins v. Jones, 


15 C. B. (N. 8.) 221,— as we are of 
opinion that that case has no applica- 
tion to the case at bar. In Holmes v. 
Drew, the defendant made a continu- 
ous pavement in the front of his 
house, partly on his own land and 
partly on the public land; and it was 
held that the jury might infer from 
this an invitation to walk over the 
whole pavement. In the case at bar 
the defendants merely opened a pri- 
vate way into a public street; and we 
fail to see that they thereby invited 
the public to use it, even though it 
were paved.’’ 
1 43 Mo. App. 29. 
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was brought jointly against the father and the son, and the circuit court 
nonsuited the plaintiff as to the father. On an appeal by the son from 
a verdict and judgment for twenty-five hundred dollars damages, founded 
on the theory of exemplary damages, the court felt bound to reverse 
the judgment for want of any evidence on the part of the boy of willful- 
ness, malice or gross negligence, which must be shown to exist in order 
to lay a foundation for the giving of exemplary damages. The court 
evidently inclined to the opinion that a sound public policy would be 
subserved by the punishment of the father who had put such a dangerous 
instrument into the hands of ason of such tender years, but that it 
would not be subserved by mulcting the estate of the son. The court, 
among other things, said: ‘‘ But what wholesome public example would 
be met by requiring this child to enter into adult life with a heavy judg- 
ment hanging over him, threatening to absorb his earnings, and thereby 
his energies, for an act of childish recklessness, committed when only 
ten years old? How many other children of the same age would be 
deterred by such an example from doing a similar act? If the father 
who put such a dangerous toy into the hands of a young child could 
be reached and punished, the example would be wholesome; but not so 
as to the child.’”” In Harris v. Cameron} the Supreme Court of Wis- 
consin hold, in a learned opinion by Orton, J., that for a father to purchase 
for his son eleven years of age that species of toy known as the ‘‘ Daisy 
Air Gun,’’ which shoots B.B. bullets, is not negligence per se, so as 
to render the father liable in damages to another boy, whose eye has 
been put out by the reckless use of the gun in the hands of a third boy 
to whom the defendant’s son had loaned it. The opinion is made to 
turn on the absence of culpable negligence on the part of the father, 
and it does not state precisely how the question arises. It would seem 
from the language that the court hold, as a matter of law, that such an 
act is not negligence,—its meaning being that it would be error to 
allow a jury to say that such an act might be negligence under 
given circumstances. That is what we infer from the opinion, 
and we unhesitatingly pronounce it untenable. The very fact that 
several other recent cases, where eyes were put out by similar 
toys, are found in the books, in which the courts have held the same 
way, shows the dangerous character of suchinstruments in the hands of 
young children, and furnishes the strongest legal reason for holding 
that it is culpable negligence in a father to put such an instrument into 
the hands of a young child. The more these precedents accumulate, 


151 N. W. Rep. 437. 
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the greater reason there will be for concluding that they are all erroneous 
and misconceived. In Haggerty v. Powers,' a father had given hig 
eleven-year-old boy a loaded pistol to play with, and an accident hap- 
pened in the boy’s careless use of it, and the court held that the father 
was not liable in damages. That might be good for the atmosphere of 
California, and even for some wilder portions of the country, where it 
is necessary to commence training the small boy in the use of fire-arms 
at a very early period in life, in order to make him sufficiently expert 
to compete for his own existence in after life; but it would hardly do 
for the civilized portions of our country. In Chaddock v. Plummer, 
a father bought for his nine-year-old boy an air gun with B.B. shot, 
and the boy’s mother gave him some of the shot, and the boy, in firing 
it, put out the plaintiff’s eye, with the customary youthful accuracy. 
The Michigan court held that ‘‘ it was not negligence per se for the 
defendant to buy this toy gun and place it in the hands of his boy nine 
years of age.’’ In Poland vy. Earhart,’ a retail merchant sold a 
revolver to a boy fifteen years of age, and the lad accidentally fired 
it and injured himself. The father brought an action for the loss 
which the injury of his son entailed upon him, against the storekeeper, 
and it was held that he could not recover, as such an accident could 
not be reasonably anticipated by the storekeeper. These cases are 
cited and relied upon in the opinion of the Wisconsin court in Harris 
v. Cameron ;* and we repeat that the more such decisions are multiplied 
the more palpable it will appear that they have been decided on erron- 
eous conceptions, For a father to put such an instrument asa B.B. 
rifle, as it is called, into the hands of a boy from nine to eleven years 
of age — an instrument of the nature of which the courts, as the Wis- 
consin court held, will take judicial notice —the sale of which has 
been prohibited in several of the States by legislation, is an act wan- 
ton, reckless, and evincing a disregard of the safety and rights of others. 
We incline to think that the father ought to be held as an insurer 
against any accidents which his boy might inflict by means of such an 
instrument, and visited with exemplary damages. Nothing short of 
this will meet the common sense of justice of mankind, and a jury 
could seldom be impaneled that would hesitate about giving exem- 
plary damages against such a father, if allowed todo so. These decis- 
ions are striking illustrations of the extent to which judicial casuistry 
falls short of plain justice and mght. 


166 Cal. 368; s. c. 5 Pac. Rep. 3 70 Iowa, 285; s. c. 30 N. W. Rep. 
622. 637. 
2 50 N. W. Rep. 135. 4 Supra. 
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New Triat: Excessive Verpict.—The doctrine of the Supreme 
Court of Pennsylvania, and of several of the older States, and also the 
doctrine of the courts of the United States, is that the refusal of a new 
trial can not be assigned for error. In Pennsylvania the only remedy 
for an excessive verdict is a new trial; and where the trial judge refuses 
anew trial, prayed for on the ground that the verdict is excessive, 
there is consequently no remedy on appeal to the Supreme Court.! 
This must be very hard on the railroad companies in actions for personal 
injuries, especially as the judge is generally elected by the people of 
the community in which the action is tried, depends entirely on their 
suffrages for re-election, and knows that public sentiment in every con- 


test between a poor man and a railroad company is strongly on the side 
of the plaintiff. 


New TriaL: TREATING THE Jury AFTER VERDICT. —The Supreme 
Court of Vermont in Baker v. Jacobs? have recently held that treating a 
jury to ‘‘ the cigars,’’ by the successful party, after they have rendered 
their verdict, is ground of new trial under the following statute: ‘If 
a party obtaining a verdict in his favor shall, during the term of the 
court in which such verdict is obtained, give to any of the jurors in the 
cause, knowing him to be such, any victuals or drink or procure the 
same to be done by way of treat, either before or after such verdict, on 
proof thereof being made, the verdict shall be set aside and a new trial 
granted.’? The court proceeded upon the broad view that the case 
was within the mischief of the statute, which was designed to prevent 
jurors from being biased by being treated by a party to a suit before 
rendering their verdict, or by the hope or expectation of being treated 
after they should render it, and to prevent a suitor from directly or indi- 
rectly seeking to influence a verdict in his favor by such means. But 
Mr. Justice Taft was not quite satisfied with the opinion of the court, 
and so he subjoined the following concurring opinion which 1s equal to 
the ‘‘ Counter-Blast to Tobacco,’’ printed by King James I. : — 


“I concur in the result. Tobacco is both a victual and drink. It is taken 
as a nourishment, sustenance, food, etc., therefore a victual. It is not an 
obsolete use of the word to call it drink. Joaquin Miller says: ‘I drink the 
winds as drinking wine.’ If a man can drink wind, I think he can drink tobacco 
smoke, vile and disgusting as itis. A manis compelled to drink it, by having it 
puffed in his face on all occasions and in all places, from the cradle to the grave. 
Itisadrink. Set aside the verdict.”? 


1 Vallo v. United States Express 2 23 Atl. Rep. 588. 
Co., 23 Atl. Rep. 594. 
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This opinion reads as though the learned judge had been taking a 
**drink’’ of something stronger than tobacco. Lord Eldon could not 
have equaled it in one of his ‘‘ three bottle opinions,’’ nor would the 
great chancellor have been half so lively. 


New Triat: sy Newsrarper: New ConsEQUENCE oF 
InseirED NewsrareR Comments SEEN BY THE JuRY.—In Meyer y, 
Cadwalader! it is held in the Circuit Court of the United States for the 
eastern district of Pennsylvania, in an opinion by Mr. Circuit Judge 
Acheson, Mr. District Judge Batler concurring, that where newspaper 
comments and reports of interviews, evidently inspired by a party in 
interest, of so gross a nature as to be well calculated to prejudice a 
jury against the unsuccessful party to a pending cause, have been pub- 
lished during the trial and have been presumably seen by the jurors,— 
a new trial will be granted. The headings of the newspaper articles 
in question will be sufficient to indicate their contents: ‘‘ The Twenty 
Million Raid on the Treasury ;’’ ‘‘ Mysteries to be Exposed ; ’’ ** Some 
Gauzy Excuses ;’’ ‘‘ Mr. Tremaine’s Change of Heart,”’ etc. 


New Triat: WxetHer GRANTABLE BY THE COURT OF ITS OWN 
Morion. —The Supreme Court of North Dakota hold,? in substance, 
that a trial judge has no legal right to grant a new trial even after the 
hearing of an argument for a judgment on the verdict, unless a new 
trial is moved for by one of the parties. The court seems to travel very 
closely to the line of a statute which prescribes the manner in which 
new trials shall be moved for, and sets out what shall be done preliminary 
to such motions. Wallin, J.,in concluding the opinion of the court, 
says: ‘‘In this State, in the late territory, the instances of vacating 
verdicts and granting new trials without application of the parties have 
been exceedingly rare, and no such summary action should be taken 
except in cases falling clearly within the statute, and then the order 
should be made promptly on coming in of the verdict. In no case © 
should such an order be made after a delay of some months, and where 
the parties have taken action predicated upon the verdict.® 


1 49 Fed. Rep. 32. 3 Citing Hayne on New Trial and, 
2 Gould v. Duluth &c. ElevatorCo., App., § 1010. 
50 N. W. Rep. 969. 
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Personal Insurntes: Damaces — To Persons. —In 
Pursell v. St. Paul &c. R. Co.,) the Supreme Court of Minnesota 
re-affirm the doctrine that a passenger injured by the negligence of the 
carrier is entitled to recover to the full extent of the injury so caused, 
without regard to whether, owing to his previous condition of health, he 
is more or less liable to suffer from the injury. 


Piepce or Stock: ‘* MarGrys.’’ — PLEDGEE NOT BOUND TO SELL Be- 
rorE Suinc.—In De Cordova v. Barnum? the Court of Appeals of 
New York hold that where a stock broker holds shares of stock as 
collateral security, in a transaction on ‘‘ margins,’’ without any special 
agreement as to their application, he need not realize upon the collateral 
before bringing suit upon account. 


Priority or CHatTeEL Morteaces: A Parapox. — A curious result 
appears to flow from the decision of the Court of Appeal in Hodgins v. 
Johnston. In that case a man made a chattel mortgage on 1st August, 
1878, and registered it on the following day. In March, 1879, the 
plaintiff bought the chattels from the mortgagor. The mortgage was 
improperly renewed, and, for the purpose of the decision, expired at 


the end of the year. Some months after the expiry, the defendant, the 
chattel mortgagee, seized the chattels in the plaintiff ’s possession, and 
the action was brought for trespass to the goods. The plaintiff con- 
tended that the chattel mortgage, by reason or its not having been 
properly renéwed, ‘* ceased to be valid as against the creditors of [the 
mortgagor] and against subsequent purchasers and mortgagees in good 
faith for valuable consideration,’’ and that he was a subsequent pur- 
chaser in good faith for valuable consideration. The court held other- 
wise. Moss, C. J.O., said: ‘* The only question requiring consideration 
upon this appeal is whether the holder of a perfectly valid chattel mort- 
gage is obliged to file a copy before the expiration of a year in order to 
keep alive his rights against a person who purchased from the mortgagor 
during the year.”” And he proceeds, ‘‘ what was the object of requiring 
the refiling with an appropriate statement sanctioned by an oath? 


eh 


150 N. W. Rep. 1034. v. Newland, 2 Starkie, 72; Emes ». 
2 29 N. E. Rep. 1099. Widdowson,% Car. & P. 151; Elder v. 
. §The court cite: Butterworth v. Rouse, 15 Wend. 218; Coleb. Coll. Sec. 
Kennedy, 5 Bosw. 148; South SeaCo. 136; Jones, Pledges, § 590. 
». Duncomb, 2 Strange, 919; Lawton 45 App. Can. 449. 
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Clearly to prevent mortgages which had been wholly or. partially satis. 
fied, from remaining as apparent charges to their original extent, 
There was no intention of protecting persons who purchased or took 
mortgages, while the mortgage appeared to be in full vitality. Then 
what is the language used to effect this object? That unless refiled,the 
mortgage shall cease to be valid as against creditors and subsequent pur- 
chasers and mortgagees for valuable consideration. Until the end of the 
year itis toremain in force ; then unless refiled it is to cease to be valid, 
There the statute opens the door to creditors, whenever their claims arose, 
and to persons who subsequently become purchasers or mortgagees,”” 
And Burton, J. A., said: ‘‘So far as persons in the position of the 
plaintiff are concerned, they suffer no detriment from this omission to 
renew. He had full notice of the defendant’s mortgage, and that it was 
validly registered, and that the person in possession therefore, from 
whom he purchased, was not the owner. I think it would be a strained 
and forced construction, opposed to what I conceive to be the policy of 
these statutes, to hold the word ‘ subsequent’ to apply to any but pur- 
chasers becoming such after the time when the mortgage should, in 
order to preserve its validity, be renewed.’’ The result of this is that 
a purchaser or mortgagee is not during the year a subsequent purchaser 
or mortgagee within the meaning of this seetion, and the first mortgage 
remains valid as to him without renewal; but a purchaser or a mort 
gagee after the expiration of the year is within the section, and the 
first mortgage, not being renewed, ceases to be valid as to him. Sup- 
pose, now, that a mortgage is made to A., and is properly registered. 
During the year a mortgage of the same chattels is made to B. and 
registered. The mortgage to A. is not renewed. After its expiry, but 
during the current year of B.’s.mortgage, a third mortgage is made to 
C. During the currency of C.’s mortgage, but after the expiry of B.’s, 
A. seizes and sells the chattels for more than the amount of his mort- 
gage, but not enough to cover two mortgages. C. claims payment of 
his mortgage first, because A.’s mortgage expired before his was made, 
and he is, therefore, priorto A. B. says he is prior to C., because C.’s 
mortgage was made during the currency of his, and C. is nota mort 
gagee subsequent to B. and he must stand prior to C. wherever C. may 
rank. A. says that if B. is prior to C. then A. is prior to B. This is 
A.’s case: A. is prior to B. because B. is not, with regard to him, a 
subsequent mortgagee, and A.’s mortgage has not ceased to be valid 
against him. B. is priér to C. because C. took his mortgage while B.’s 
was in existence, and therefore B.’s did not cease to be valid as against 
C.’s. Therefore A. is first mortgagee and entitled to be paid first. 


an 
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This is B.’s case: C.’s mortgage, having been taken after the expiry 
of A.’s, is prior to A.’s. But B.’s mortgage is prior to C.’s because 
it did not cease to be valid as against C.’s, for the same reason that 
A.’s did not cease to be valid as against B.’s. C., therefore, being 
prior to A., and B. being prior to C., B. must be first mortgagee. 
This is C.’s case: A. is prior to B., because his mortgage did not 
cease to be valid as against B. But C. is prior to A. because he took 
his mortgage after the expiry of A.’s. Therefore C. is first mortgagee. 
The only remaining question is, what is to be done with the surplus? — 
Canada Law Times. 


Rartroap Arp. Bonps: Estoppet to SHow Derect IN PETITION TO 
County Court.— In Hutchinson &c. R. Co. v. Fox! the subject of 
municipal bonds bobs up to the surface again, in a learned and ex- 
haustive opinion by Mr. Commissioner Simpson, concurred in by the 
court,—- the substance of which is that where the bonds have been 
ordered and the road has been built in compliance with the terms of 
the arrangement between the county court and the railroad company, in 
a proceeding against the board of commissioners by mandamus to 
compel them to issue the bonds, the defendants are estopped to show 
that the petition presented to the board of county commissioners, re- 
questing an election to be called to vote upon the question of issuing 
the bonds, was not signed by the requisite number of tax-payers. 


REsPONDEAT SUPERIOR: LiaBILiTy OF Master FOR Torts OF SERVANT — 
Ranway Ticket Acent Recetvixe Counterreit Money — Ma iciovus 
Arrest. —In Mulligan v. New York &c. R. Co.,? @ man brought an 
action against a railroad company who had been arrested under the fol- 
lowing circumstances: The defendant's ticket agent had received notice 
from police officials to look out for a five dollar counterfeit bill, and had 
received from them a descriptiou of three men passing the same. The 
plaintiff tendered a five dollar bill through the window to the ticket 
agent, to purchase a ticket, and the agent, thinking the bill counterfeit, 
received it, gave him the ticket and the change, and then looked up some 
policemen, and with them went to the plaintiff, who, with his friend was 
waiting on the platform to take the train, and told the policemen that 
the plaintiff and his friend had passed a five dollar counterfeit bill upon 


1 28 Pac. Rep. 1078. 245 Albany Law Journal, 274; re- 
versing s. c. 14 N. Y. Supp. 456. 
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him, and directed the policemen to arrest the two men. One of the 
policemen told the ticket agent that he believed that there must be some 
mistake, as he knew the plaintiff and his friend to be reputable business 
men, and could not believe that they had committed the crime. The 
agent, however, said that they had passed the counterfeit bill upon 
him, that he could not be mistaken, and he ended by insisting that the 
policemen should arrest the plaintiff and his friend, which was accord. 
ingly done. ‘They were taken through the street to the police station in 
custody, a distance of a mile. On arriving at the police station, 
the five dollar bill, which the plaintiff had given to the ticket agent, was 
sent to a neighboring bank and was there pronounced good. The police 
sergeant sent for the ticket agent, and, after he came, the facts were 
explained to him, and he said he was sorry for what he had done, and 
that he wanted the plaintiff and his friend to excuse him, after which 
the latter were discharged. They had been detained an hour or so at 
the police station. Subsequently the plaintiff commenced the present 
action to recover damages for an assault and malicious arrest. It was 
held that, in doing what he did, the ticket agent was acting outside the 
scope of bis duties, and that the defendant was not liable. Earl and 
Finch, JJ., dissented, and it is probable that the number of judges in 
favor of sustaining the plaintiff’s action exceeded those who took the 
opposite view. The majority opinion was written by O’Brien, J., and 
proceeds on the ground that the ticket agent was not to be regarded as 
the agent of the company in the particular matter, because his conduct 
had been set in motion, not by the company, but by the police officials, 
and because his duty to his master, the company, required him when a 
bill was tendered which he knew to be counterfeit to reject it ; whereas, 
instead of doing this, he gave to the plaintiff the defendant’s property 
for it: in other words, — 


‘* He did not take the bill in the course of his business as agent, but for the 
purpose of intrapping persons tiat he believed to be engaged in the commission 
of crimes. This may have been laudable enough on his part as a citizen or as 
a person aiding the police, but he was not acting in the line of his duty as de- 
fendant’s agent. If he had been cheated or imposed upon by the plaintiff, or if 
he honestly believed he had been, and then attempted to recover what he had or 
supposed he had lost by the arrest of the plaintiff, it might then be said that~ 
he was engaged in the protection of the property and interests of the defendant 
and therefore acting within the line of his duty. But here a ticket agentof 4 
railroad deliberately takes from a person applying to purchase a ticket what he 
believes to be a counterfeit five-dollar bill, not of course in good faith, or in 
the regular and ordinary course of his business, but for the purpose of aiding 
the police in the detection of criminals, and then immediately directs the arrest 
of the person from whom he took the bill. Such an act on his part is not bind- 
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ing on his principal. If he was in fact acting within the scope and in the line 
of his duty, he would have refused to receive what he believed to be counter- 
feit money for the property of his principal, and would have refused to part 
with such property, except upon receipt of what at least he believed to be good 
money. The defendant as a citizen, might with perfect propriety render to the 
police such services as he could in procuring the detection and arrest of per- 
sons engaged in passing counterfeit money, but it does not follow that all his 
acts in that respect are binding on the defendant. The charge, therefore, that 
the defendant procured the plaintiff to be arrested without cause was not made 
out, as the act of the ticket agent in this respect cannot be attributed to them.” 


The minority opinion proceeds on the view that the railroad com- 
pany, when it sold the ticket to the plaintiff, had assumed by contract 
the duty of protecting him against the assaults of its own servants. 
This view proceeds on the premise that the relation of carrier and 
passenger was created between the plaintiff and the defendant by the 
mere purchase of the ticket; in other words, they reason that the 
relation of carrier and passenger subsists after the passenger has 
purchased his ticket and while he is waiting in the company’s station 
for the train on which he is to take passage. If it is a sound view 
that the relation commences before the passenger actually enters the 
vehicle of the carrier, then the minority judges seem to be right — 
otherwise they seem to be wrong. A railroad company is certainly 
under some obligations to its patrons before they enter the vehicles 
of the company as passengers. If they are injured by pitfalls about 
the company’s station, they may undoubtedly recover damages, if 
not guilty of contributory negligence themselves. 


Strate TrEasurER: Nor ror Interest. — A State treasurer 
is not liable for interest unless made so by statute.! 


StaruTe or Lumrations: —Promisz Not TO PLEAD THE 
Statute. — In Adams v. Cameron,? the Supreme Court of Alabama hold 
that where the payee of a note asks the maker to renew the contract, 
and he replies that it would never run out of date, —this does not estop 
his personal representatives from pleading the statute of limitations in 
an action on the note. In giving the opinion of the court, Stone, C. J., 
says: ‘It was only a promise not to plead the statute of limitations, 
and the statute runs against that promise as well as against the bill 


1 People v. Walsen (Colo.), 28 Pac. 2 10 South Rep. 506. 
Rep. 1119. 
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single itself. We think it would inaugurate a very hazardous, if not 
injurious practice, if we were to sanction this new and wide departure 
from the policy which dictated the statute of limitations. A second 
reason: whether or not the statute of limitations would run was a ques- 
tion of law. Against such mistakes, as a rule, there is no redress in 
any court. So, on this aspect of the case, appellant is in this dilemma; 
if we treat the statement as a promise, it is barred by the statute of 
limitations ; if we regard it as an assertion, it was a mistake of law and 
not a ground of recovery.”’ 


TELEGRAPH Companies: CONDEMNATION OF LAND— INTERPRETATION — 
DEFINITION OF THE Purase ‘‘ ALONG AND PARALLEL TO.’’— A statute of 
Virginia! authorizes telegraph companies to construct their lines along 
any of the State or county roads or works, and along and over the 
streets of a town or city; also to construct their lines ‘‘ along and 
parallel to any of the railroads of the State.’”” The Court of Appeals of 
Virginia hold, construing the words ‘‘ along and parallel to,’’ that they 
are intended to allow the telegraph company to run its line in the 
direction, lengthwise, of a railroad line, alongside of it and equi- 
distant from it, throughout all its parts, so that neither shall meet or 


touch, but not in or upon the railroad strip or right of way.? 


Companies: LIABILITY FOR TO DELIVER MEssaGes 
OrverinG Srecutative Sates oR Purcuases — Rute or Damaces 
Haptey v. BaxenpaLe.— The decision of the Circuit Court of Appeals 
of the United States for the Fifth Circuit in Cahn v. Western Union 
Telegraph Co.,* does not announce any new proposition of law, or 
present any very new application of an old proposition; but it decides 
something that it is very hard for some lawyers to learn,— which is, 
that where a man orders purchases or sales for mere speculation and 
his prospective gain depends upon a succession of ifs, and the telegraph 
company fails to deliver his message, or fails to deliver it in time, so 
that the ‘‘deal’’ is not made,— he cannot recover any more damages - 
from the company than the cost of sending the message: the reason 
being that such remote, contingent, speculative damages as his case 
presents are not the subject of legal cognizance. ‘The case is reported 


1 Virginia Code of 1887, §1287. Virginia &c. R. Co., 16 Va. Law Jour- 
2 Postal Telegraph Cable Co. v. nal, 223. 
310.8. App. 24. 
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in the new series of United States Court of Appeals Reports by Mr. 
Blatchford, who has been designated by some of the judges as a sort 
of official reporter, the publishers being Banks & Brothers, of New 
York and Albany. According to the somewhat involved syllabus fur- 
nished by the reporter the decision of the case in judgment was this :— 


“Where C. at Columbus, Mississippi, on February 20th, 1891, delivered a 
message to a telegraph company addressed to his brokers at New York City, in 
these words: ‘ Sell 200 Tennessee Coal and Iron,’ which message was delayed 
7 days before delivery, and which meant ‘Sell 200 shares of the stock of the 
Tennessee Coal and Iron Company,’ of which stock C. did not hold or own any 
at the time when the message should, in due course, have been delivered, and 
did not have any money in the hands of his brokers at such time with which to 
buy or sell stock, but did have in the hands of his brokers other securities suf- 
ficient to warrant them in making the sale of said amount of such stock had 
the delayed message been received in due course, and where on receipt of said 
message the brokers did not attempt to comply with said order, but would 
have executed the order and sold for C. 200 shares of said stock, and would 
have supplied stock in their possession for delivery on account of the sale, ac- 
cording to the custom of the New York Stock Exchange, if said C. did not own 
said stock, if said message had been received by them on the morning of Feb- 
ruary 21st; it was held that if, on the day said message should in usual course 
have been received, C. had gone into the market and bought stock for present 
or future delivery or had authorized his brokers to do so, or if said brokers had 
supplied said stock themselves, and C. had paid or become liable for the market 
price of the stock on that day, there would have been no profit to C. in the 
transaction, and therefore no damage, and that if, by supplying said stock, the 
brokers meant they would have loaned it to C., so that by the delay in deliver- 
ing said message C. was prevented from borrowing 200 shares of Tennessee 
Coal and Iron stock, and selling it on the day when the message should, in 
due course, have been received, at its market price on said day, and buying the 
same number of shares of stock on February 28th, or on a subsequent day, 
when the market price had fallen, and so suffered a loss of ihe profits he 
would have made if he had borrowed, sold, bought back and returned the 
stock to his brokers, any alleged damages to C. are too uncertain, remote and 
contingent to constitute a proper basis for a recovery, and as C. suffered no 
actual loss, he could recover from the telegraph company no larger amount of 
damages than the actual cost of sending the delayed message.”’ 


TeLtePHone Companies: Power To Restrict tHE Use or THEIR 
Wires sy Tuerr Lessees.—In the Electric Despatch Co v. Bell Tele- 
phone Co., decided in the Supreme Court of Canada in November last, 
and abstracted in the Canadian Law Times,' it appeared that the Bell 
Telephone Company sold to the Electric Despatch Company all its 


1 12 Can. Law Times, 125. 
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messenger, cab, etc., business in Toronto and the good-will thereof, 
and agreed, among other things, that they would in no manner, during 
the continuance of the agreement, transmit or give directly or indireetly, 
any messenger, cab, etc., orders to any person or persons, company or 
corporation, except the Electric Despatch Company. An action wag 
brought for breach of this agreement, such alleged breach consisting of 
the Bell Telephone Company allowing their wires to be used by their 
lessees for the purpose of sending orders for messengers, cabs, ete, 
The court held, affirming the judgment of the Court of Appeal,! and 
of a divisional court,’ (Ritchie, C. J., doubting), that the telephone 
company could not restrict the use of the wires by their lessees; that 
being ignorant of the nature of communications made over the wires by 
persons using them, the company could not be said to ‘‘ transmit” the 
messages within the meaning of the agreement, and that they were 
under no obligation, even if it were possible to do so, to take measures 
to ascertain the nature of all messages sent over the wires and prevent 
any being sent relating to messenger, cab, etc., orders. 


Torts: Orrice anp Orricer — LiaBility OF FEDERAL OFFICER FOR 
InFRINGEMENT OF A Patent. — In Head v. Porter,® a bill in equity was 
brought. against the defendant, who was the master armorer at the 
Springfield armory, and consequently an officer of the United States, in 
charge of a government armory, for the infringement of a patent. It 
was held that such an action might be sustained, notwithstanding the 
fact that all his acts may have been performed under the orders of the 
government. The case is decided in the United States Circuit Court 
for the district of Massachusetts, .and the opinion is written by Colt, J., 
and contains a very learned and valuable review of Federal decisions 


bearing upon the question. 


Trape-Mark: Insunction Acainst. — The business of enjoining sup- 
posed infringements of trade-marks and trade names seems to have run 
mad, and to have degenerated into a sort of advertising industry. In — 
Heins v. Lutz,‘ the Supreme Court of Pennsylvania found itself obliged 
to reverse a decree brought by the owner of a fruit label called the 
Keystone Brand to enjoin another label called the Diamond Brand. The 


117 Ont. App. 292. 3 48 Fed. Rep. 491; s.c. 45 Albany 
2 17 Ont. 495. Law Journal, 205. 
4 23 Atl. Rep. 314. 
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name of each dealer appeared on his label in large letters of different 
colors; the evidence showed that no one had been deceived by any 
resemblance between the two labels, but that both had been in use for 
some time in the same locality; and the court found that in that part 
of the plaintiff’s trade-mark which he was entitled to claim as such, 
there was no resemblance whatever to that of the defendant — that the 
two were as unlike as day — different in style, color and device; and 
that it was difficult to see how any one with but a glimmering of intelli- 
gence could be deceived. Nevertheless the plaintiff got his ‘‘ brand’’ 
well advertised, and possibly as cheaply as he could have done through 
some of the advertising agencies. 


TriaL: THE Ricut to Oren anp Crosr. — The Supreme Court of 
South Carolina in two recent cases! place their doctrine on this question 
of practice on a sound footing, when they hold that if, upon the plead- 
ings alone, the plaintiff be entitled to recover the whole cause of action 
set forth in his complaint, then the defendant is entitled to open and 
reply in evidence and in argument. The court accordingly hold that, 
in an action on a judgment, where the answer admits the rendition of 
the judgment, but alleges that it has been satisfied, the defendant is 
entitled to open and close ; since if he offered no evidence, the plaintiff 
would be entitled to judgment on the pleadings.* 


Triats: Instructions ALLOWING oR ApvisinG Compromise VERDICT.— 
In Richardson v. Coleman,‘ the Supreme Court of Indiana hold that an 
instruction to a jury in a civil case containing the proposition that the 
law ‘‘ expects and will tolerate reasonable compromise and fair conces- 
sion’’ on the part of the jury, is erroneous. The full instruction which 
embodied this proposition was as follows : — 


“ Fighth. In addition to the instructions which I have heretofore given you, 
I now desire to say that you are to take the law as given you by the court, and 
not to be swayed by any speculations of your own as to what the law is or 
ought to be. You are, however, the judges of the credibility of the witnesses, 
and should weigh and consider the evidence, as I have heretofore indicated. 
It is important to the parties to have this case decided. You will, I trust, in 
your deliberations be careful to avoid the influence of undue pride of personal 
opinion. The law, which requires unanimity on the part of the jury to render 


1 Addison v. Duncan, 14 8. E. Rep. 3 Pinson v. Puckett, supra. 
305; Pinson v. Puckett, Id. 393. 4 29 N. E. Rep. 909. 
2 1 Thomp. Trials, § 227, et seq. 
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a verdict, expects and will tolerate reasonable compromise and concessions, 
You will remember, gentlemen, that absolute certainty is not always attainab'e 
in human affairs. Neither does the law require it. Whilst it is expected that 
there will be individual opinion, judgment, and conscience, it is also expected 
that it will not go to the extent of unreasonable obstinacy. You will return 
to your room, and again confer together, calmly and deliberately reviewing 
the case under the instructions I have given you ”’ 


It may be doubted whether the court have not strained the well 
known rule upon this subject in the particular case; but it is to be 
remembered that jurors were called into court to receive this instruc- 
tion after they had been out twenty-four hours unable to agree. Under 
such circumstances it might not unreasonably be concluded that such an 
instruction would tend to let down the consciences of some of the 
jurors. In giving the opinion of the court, Mr. Justice Olds said:— 


‘The main portion of this instruction we do not deem objectionable. As to 
the propriety of having the jury brought into court after they had deliberated’ 
for nearly twenty-four hours, and giving the instruction, we need not speak, 
and there is only a portion of the instruction that we deem it necessary to: 
consider. By one clause of the instruction the jury are told that ‘the law 
which requires unanimity on the part of the jury to render a verdict, expects. 
and will tolerate reasouable compromise and fair concessions.’ We cannot 
give our sanction to this statement of the law. By it the jury are told that 
the law ‘ expects and tolerates reasonable compromise.’ The law does not 
expect any compromise on the part of jurors. It expects every juror to exer- 
cise his individual judgment, and that, when a verdict is agreed to, it will be 
the verdict of each individual juror. Inarriving at a verdict ajuror should not 
indulge in any undue pride of personal opinion, and he should not be unreason- 
able or obstinate, and he should give due consideration to the views and opinions 
of other jurors, and listen to thelr arguments with a willingness to be con- 
vinced and to yield to their views if induced to believe they are correct. 
But the law does not expect, nor does it tolerate, the agreement by a juror upon 
a verdict, unless he is convinced that it is right; in other words, unless it is 
his verdict, a verdict which his conscience approves, and he, under his oath, 
after a full consideration believes to be right. To say that jurors may com- 
promise upon a verdict is to say that twelve jurors, all differing widely in 
their views as to what verdict ought to be returned, without any of them 
changing their views, may agree upon a verdict which is not believed to be 
right by any considerable number of the jurors, but agreed to as a matter of 
expediency in order to dispose of the case without the approval of the con- 
sciences of any considerable number of the panel approving of it. The 
instruction tells the jurors the law expects them to make concessions and 
compromises, and agree upon a verdict which their consciences do not 
approve, but they should do so as a matter of expediency in order to dispose 
of the case. The opinion in the case of Clem v. State,' sustains the view 


1 42 Ind. 420. 
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we have expressed. It is true that decision was rendered in a criminal case, 
but a verdict whether in a civil or criminal case, must be the verdict of all the 
jarors.!' In the case of Houk v. Allen,? after the jury had been out some twelve 
hours, the jurors agreed that a certain number of ballots be cast and counted, 
and, if either the plaintiff or the defendant received a majority of the ballots so 
cast, that the verdict should be returned for the party receiving a majority, 
and the agreeement was carried out, and a verdict returned in accordance with 
theagreement. This court held that a verdict could not be arrived at in that 
way, and in the opinion it is said: ‘It is very clear, we think, that the rights 
of the parties were not determined according to the judgment or consciences 
of the members of the jury, as was their right, but that the verdict was 
the mere creature of the agreement to which the jurors bound themselves in 
advance of the verdict;’ and yet this method of arriving at a verdict was but a 
compromise,— the result of a concession made by the jurors.”’ 


TRIALS: INSTRUCTIONS ON THE CREDIBILITY OF WITNESSES — INSTRUCT- 
ING THAT THE TrEsTIMONY OF ONE Witness OrFr-sETS THAT OF AN- 
otHeR. —In Johnson v. Peopile,? the Supreme Court of Illinois4 hold 
that a court eannot properly instruct the jury that the testimony of one 
witness offsets that of another. In other words, the court hold that it 
_ was not error to refuse the following instruction : — 


“The court instructs the jury that in this case both the mother of the child 
and the defendant are competent witnesses; and if one swears that the defendant 
is the father of the child, and the other that he is not, then, if they are of equal 
credibility, the one offsets the other, and unless further evidence, given by 
other witnesses for the people, or circumstances proved, give the preponder- 
ance for the plaintiff, your verdict should be for the defendant.”’ 


Triats: REMOVING THE JURY FROM THE Court Room DurING THE 
ARGUMENT OF Questions or Law. — Wide divergencies of opinion exist 
on the subject of the manner in which the law should be dosed out to 
the jury, in a trial by the twelve good men and true of the common 
law; and one who crosses the Mississippi river from Missouri into 
Illinois and attends a criminal trial will not infrequently find the lawyers 
addressing the jury with a great pile of law books before them, from 
which they read and argue the law ad libitum ; and it is well known that, 
in some States the judge is bound to instruct the jury, on request, that 
they are the judges of the law and are not bound by his instructions, or 


12 Thomp. Trials, § 2303. 4 Overruling a dictum in McCarvan 
2 126 Ind. 568; 25 N. E. Rep. 897. v. People, 72 Ill. 268. 
29 N. Rep. 895. 
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even by the opinions of the Supreme Court. There is, on the other 
hand, in the minds of some members of the profession, the conception 
that the jury ought to be sent out in all cases during the argument of a 
question of law, lest their intellects will in some way become hoodooed 
by the process of learning a little law. In a criminal prosecution for 
murder in Kansas’ the defendant demurred to the evidence, and re- 
quested that the jury should be sent out during the argument of the 
question of the legal sufficiency of the evidence. The court declined so 
to do, and this was assigned for error in the Supreme Court. But that 
court, finding that it did not appear that anything was said in the argu- 
ment, or at any time by the court, prejudicial to the substantial rights 
of the defendant, and that it did appear affirmatively that the court, in 
overruling the demurrer to the evidence, did not make any comment or 
give any reasons for his ruling,—held that no material error was 
committed. 


Triats: Watver or Ricut To Review Questions ON APPEAL. — It is 
a good rule of practice, perhaps not applied often enough, that a man 
can not waive an objection or consent to a given course of proceeding 
at the trial, and then take a different position in the court of appeal. 
A sound illustration of this is found in a recent decision of the Supreme 
Court of Illinois,? where the defendant in an action for damages for 
personal injuries made a motion to exclude the plaintiff’s evidence as 
soon as the plaintiff had rested. This motion was overruled, and he 
failed to stand by his motion, or to renew it after all the testimony was 
in, or to request that the jury be instructed to find for the defendant, 
but introduced testimony to contradict the plaintiff's case, and 
requested the court to instruct the jury to determine the issues accord- 
ing to the preponderance of evidence. The court held that he was 
estopped by this conduct from assigning for error the action of the 
court in overruling his motion to exclude the plaintiff’s evidence. This 
is quite similar to a rule which obtains in Missouri, and it may be 
assumed elsewhere, in such actions, applicable to any other action at 
law, that where at the close of the plaintiff’s evidence the defendant 
makes a motion for a peremptory instruction in the nature of a de- 
murrer to the plaintiff’s evidence, and this motion is overruled, if he 
seeks to obtain the benefit of his motion on appeal, he must stop there, 
and not introduce any evidence himself, but let the plaintiff’s evidence 


1 State v. Davis, 28 Pac. Rep.  ? Joliet &c. R. Co. v. Velie, 29 N.E. 
1092. Rep. 706. 
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go to the jury and take his chances of their verdict, and if it is against 
him take a bill of exceptions and appeal. Causes have arisen in 
Missouri where if the defendant had taken this course he would have 
succeeded, but where he ultimately failed because the reviewing court 
found that the defendant’s evidence helped out the plaintiff’s case. 


Verpict: ‘‘Opposep to Capita Harris v. 
State,! the Supreme Court of Mississippi hold that where, on a trial for 
murder, the court instructs the jury that a verdict of ‘‘ guilty as charged 
in the indictment’’ will be followed by capital punishment, such a ver- 
dict, signed by each juror, carries with it the death penalty, though the 
name of the last juror is coupled with the words, ‘‘ Opposed to capital 
punishment.”’ 


Wits: Errect or a SussEQUENT WILL, WHERE A WILL HAS ALREADY 
BEEN MADE IN PwuRsUANCE OF A Contract. — The decision of the Su. 
preme Judicial Court of Massachusetts in Summer v. Crane? is to the 
effect that the fact that a person has made a contract to devise her 
property to certain persons, and has executed a will in pursuance 
thereof, does not affect the right to probate of a subsequent will exe- 
cuted by her, giving her property to others; since the probate of a will 
establishes only its due execution, and the parties, if entitled to the 
property under the contract, would have their remedy by way of con- 
tract or trust. In other words, the last will of the party can not be 
kept from probate ; but this can not operate to prevent an enforcement 
of the contract rights agreed to be secured by the previous will, in an 
appropriate proceeding. 


Witts: By Marx, Provep sy Witness. — The Surrogate 
Court of the city and county of New York, whose decisions have always 
stood high, especially when Redfield was Surrogate, has lately held, in 
the case of the Will of Hyland,’ that a will signed by the testator by 
making his mark may be admitted to probate upon the testimony of a 
single surviving attesting witness. The opinion is given by Mr, Surro- 
gate Ransom, and a number of authorities are reviewed. 


110 South Rep. 478. 3 45 Alb. Law Jour. 209. 
2 29 N. E. Rep. 1151. 
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ConstrrutionaL Law: State ReGuation or Tarirrs— 
Power oF THE Jupic1aL Courts To Decipe WHETHER Statutory Rates 
ARE ReasONnABLE. — The Supreme Court of the United States rendered 
a decision in the case of Chicago &c. R. Co. v. Wellman,! affirming the 
Supreme Court of Michigan,? which deserves attention from the fact 
that in it the judicial pendulum appears to have swung partly back from 
the extraordinary decision rendered in the Minnesota milk cases, 
which have been the subject of considerable comment in this publica- 
ion,® that case decided, if it decided anything, that the regulation of 
railway fares was a judicial question under the fourteenth amendment 
to the Federal constitution of the United States; since a mere ex parte 
regulation by an act of legislation or by a board created by an act of 
legislation and clothed with ministerial powers merely, would be a 
deprivation of property without due process of law. We have already 
adverted to the fact, shown by the statement of facts in the report of 
the case in the Supreme Court of Minnesota,‘ and also in the statement 
of facts contained in the report of the case in the Supreme Court of 
the United States that the board did proceed upon notice, inquiry and 
the hearing of evidence and that every circumstance existed in the 
proceeding which the court has characterized as amounting to due pro- 
cess of law; but that the Supreme Court of the United States, could not 
restrain itself from taking a shot at the reasoning of the opinion of the 
Supreme Court of Minnesota, which reasoning was to the effect that 
the legislature could not delegate to the railway commissioners the 
power to decide the matter without the formalities of a judicial pro- 
ceeding. The Supreme Court of the United States, disagreeing with 
this reasoning, reverse the judgment in a case where there had been a 
judicial proceeding and where no constitutional rights had been violated. 
A more reprehensible piece of judicial work has not come under our 
observation. That case also held, if it held anything that the regula- 
tion of railway tariffs is a judicial and not a legislative question — that 
such a regulation can only take place upon a proceeding in its nature 
judicial, notice, inquiry, the hearing of evidence or the opportunity to 
present evidence. It essentially overruled the Granger cases if it did 
anything, as was stated by Mr. Justice Bradley, in his dissenting _ 
opinion; and what was worse it overruled them without even noticing 
them, but in doing so the court followed its customary traditions of 


1 12 Sup. Ct. Rep. 400. 3 Railway Co. v. Minnesota, 134 U. 
: 47 N. w. Rep. 489. 8. 418; 8.c. 10 Sup. Ct. Rep. 462. 
4 38 Minn. 281. 
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never admitting that it overrules itself. Anda study of its decisions 
will make it appear that it reverses itself nearly as often as it reverses 
the decisions of the State tribunals. The present case is remarkable for 
the fact that the court reaffirms the doctrine that State legislatures have 
the power to fix maximum rates of railroad passenger fare, but couples 
the concession of this power to those legislatures with the qualification 
that the courts can interfere to protect the railroads from unreasonable 
rates: in other words, here is the remarkable proposition that the reason- 
ableness of acts of the legislature of a State within the constitutional 
powers of the legislative body, may be a subject of cognizance in the 
judicial courts, and that the judicial courts have the power to set aside 
an act of legislation when they deem it unreasonable. This justifies 
exactly what we have charged again and again in regard of the Min- 
nesota milk decision, when we charged that that decision brought the 
conception of an act of the legislature of a State down to the common 
law conception of the by-law of a corporation, — something to be en- 
forced by the judicial courts when deemed reasonable, and only so far 
as deemed reasonable. And we charged, and again charge, that the 
Supreme Court of the United States has in this particular reduced the 
legislation of States which were once called sovereign, and which when 
they entered into the Federal compact thought that they were sovereign, 
to a position as low as that of the by-law of a railroad corporation. 
Lei us see now to what extent the decision of the Supreme Court of 
‘the United States which has just been rendered justifies this assertion. 
The court proceed to make an examination upon statistics and other 
evidentiary facts into the question whether the maximum rate of pas- 
senger fare fixed by the legislature of Michigan was a reasonable rate 
of fare. The court then proceed to decide upon this evidence that the 
rate was reasonable, — or, what is tantamount to the same thing, that it 
was not unreasonable as a matter of law, — and that the trial court in 
the State of Michigan did noterr in refusing to instruct the jury that the 
statute was unconstitutional. In giving the opinion of the court Mr. 
Justice Brewer said: ‘‘ Is the validity of a law of this nature dependent 
upon the opinion of two witnesses, however well qualified to testify? 
Must court and jury accept their opinions as a finality? Must it be 
declared, as matter of law, that a reduction of rates necessarily 
diminishes income? May it not be possible—indeed, does not 
all experience suggest the probability — that a reduction of rates will 
increase the amount of business, and therefore the earnings? At 
any rate, must the court assume that it has no such effect, and, 
ignoring all other considerations, hold, as matter of law, that a 
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reduction of rates necessarily diminishes the earnings? If the validity 
of such a law in its application to a particular company depends 
upon a question of fact as to its effect upon the earnings, may 
not the court properly leave that question to the jury, and decline to 
assume that the effect is as claimed? There can be but one answer 
to these questions. If the contention be that the legislature has no 
power in the matter, and that an act fixing rates, however high they 
may be, is necessarily unconstitutional, it is enough to refer to the 
long series of cases in this court in which the contrary has been 
decided. The legislature has power to fix rates, and the extent of 
judicial interference is protection against unreasonable rates.! ‘ After 
disposing of the objection that the suit was not an adversary litiga- 
tion, but was really a friendly suit designed to procure the decision 
of a constitutional question, which objection seems to have been prop- 
erly disposed of, because a suit may be friendly although there is areal 
antagonism where the desire of both parties is to settle a conflicting 
claim of right, — the learned judge points out that owing to the hasty 
manner in which the suit was brought, sufficient evidence was not ad- 
Juced to warrant a judicial court in saying that the maximum rate fixed 
by the legislature was unreasonable ; all of which implies again that the 
court had the power, if sufficient evidence had been adduced, either itself 
to hold or to leave it toa jury to hold that such rates were unreasonable. 
Concluding his opinion on this branch of the argument the learned justice 
said: ‘*On the very day the act went into force the application for a ticket 
is made, a suit commenced, and within two months a judgment obtained 
in the trial court; a judgment rendered, not upon the presentation of 
all the facts from the lips of witnesses, and a full inquiry into them, but 
upon an agreed statement which precludes inquiry into many things 
which necessarily largely enter into the determination of the matter in 
controversy. A single suggestion in this direction: It is agreed that 
the defendant’s operating expenses for 1888 were $2,404,516.54. Of 
what do these operating expenses consist? Are they made up partially 
of extravagant salaries, — fifty to one hundred thousand dollars to the 
president, and in like proportions to subordinate officers? Surely, be- 
fore the courts are called upon to adjudge an act of the legislature fixing 
the maximum passenger rates for railroad companies to be unconstitu- 
tional, on the ground that its enforcement would prevent the stockhold- 
ers from receiving any dividends on their investments, or the bondholders 


1 Stone v. Trust Co., 116 U. 8. 807; Railway Co. v. Minnesota, 134 U. S. 
s.c. 6 Sup. Ct. Rep. 334, 388, 1191; 418; 8. c. 10 Sup. Ct. Rep. 462. 


F ON SB OF 


NOTES OF RECENT DECISIONS. 633 


any interest on their loans, they should be fully advised as to what is 
done with the receipts and earnings of the company ; for, if so advised 
it might clearly appear that a prudent and honest management would, 
within the rates prescribed, secure to the bondholders their interest, 
and to the stockholders reasonable dividends. While the protection of 
vested rights of property is a supreme duty of the courts, it has not 
come to this; that the legislative power rests subservient to the discre- 
tion of any railroad corporation which may, by exorbitant and unrea- 
sonable salaries, or in some other improper way, transfer its earnings 
into what it is pleased to call ‘ operating expenses.” We do not mean 
to insinuate aught against the actual management of the affairs 
of this company. The silence of the record gives us no information, 
and we have no knowledge outside thereof, and no suspicion of 
wrong. Our suggestion is only to indicate how easily courts may be 
misled into doing grievous wrong to the public, and how careful they 
should be to not declare legislative acts unconstitutional upon agreed 
and general statements, and without the fullest disclosure of all material 
facts. Judgment affirmed. ’’ 


Triats: Questions oF Law anp Fact; Exempirary Damaces.—In 
Samuels v. Richmond &c. R. Co.,1 the Supreme Court of South Caro- 
lina, had occasion to consider the circumstances under which the judge, 
in an action at law for damages, is authorized to instruct the jury that 
they have power to give exemplary damages. Counsel for defendant 
requested the judge to charge the jury in the following language: ‘‘ We 
request your Honor to charge the jury that, while they are the sole 
judges of the fact of proof, it is the province of the court to say whether 
there is or is not proof going to establish every issuable fact in the case, 
and that in this case there is no evidence to show willfulness, or oppres- 
siveness, or cruelty, on the part of the conductor, without which the 
jury can only find a verdict for actual damages sustained by the plaintiff, 
and that, in the absence of such proof, a verdict for punative or exemp- 
lary damages cannot be sustained.’’ To this the trial judge responded: 
“T cannot so charge you,— not in the language of that request.’” The 
Supreme Court held that the trial judge did not err in refusing so to 
charge. In giving the opinion of the court, Pope, J., said: — 


“Tt will be conceded that a party making a request has to be careful not to 
mingle the doubtful or bad with the certain and good; for if the judge cannot 
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charge it as a whole, and the request is faulty, it is not erfor to refuse the re. 
quest. We think the safer practice is for the trial judge to indicate what parts 
are objectionable, and which he declines to charge, and give the party seeking 
the request the benefit of his charge upon what is good. Of course, this ig 
upon the supposition that the request is so divisible. But we would not be 
understood as laying down any rule on the subject. It may be better ta let 
attorneys, in their laudable efforts to attain the very best results of which their 
cases are capable, have this as an additional stimulus to an excellence that will 
surmount all obstacles. However, we will not take advantage of this seeming 
difficulty, for unquestionably the request was not broad enough to embody 
correctly the definition of the torts redressible by exemplary damages. But 
there is a question presented by this exception that merits attention. We mean 
that part that seeks to fasten upon the trial judge the duty of passing upon the 
question whether there is or is not proof going to prove every issuable fact in 
this case. What the appellant seeks here is a ruling from the trial judge as to 
his duty in the first instance, before submitting the case to the jury, but to be 
submitted by him in his instructions to the jury, to decide whether, under the 
testimony in this case, there is made a case justifying exemplary damages. It 
is due to appellant here that we should acknowledge that there are some ex- 
pressions in that portion of the work of Mr. Thompson on Negligence devoted 
to a consideration of punitive damages—notably at page 1254— which seem 
to indicate that the trial judge should decide this question, and so state his 
conclusion to the jury. This is the language of that author: ‘Exemplary, 
punitive, vindictive damages or smart money, as they are called indifferently, 
are given by way of punishment of the wrong committed by the defendant, and 
with a view of deterring others from like offenses. Whether ornot the case is 
one that justifies exemplary damages is a question for the court to determine 
in its instructions to the jury. In the discharge of this duty the court looks 
to the animus of the defendant that accompanied the injury. If it was wantonly 
and willfully inflicted, or with such a gross want of care and regard for the 
rights of others as to justify the presumption of willfulness or wantonness, the 
court will instruct the jury that they are at liberty to find for the plaintiff, in 
addition to a compensation for the injury actually sustained, such a sum as the 
circumstances justify.’ While this court has already approved this declara- 
tion by the author, wherein he defines this class of torts, yet we have been 
unable to discover anything in this class of offenses that justifies any greater 
power in a trial judge in regard thereto than such as are legitimately exercised 
by him in any other cases. This court has repeatedly recognized it as the 
privilege and duty of a trial judge to determine in the first instance, whether 
there is any evidence in a case going to establish the issuable facts; and, if 
the learned author merely intends to state this conclusion, we heartily concur 
with him. But if it is intended to go further, and say that a trial judge must ~ 
decide and announce to the jury that the testimony offered has established 
certain conclusions, thereby invading the province of the jury, we cannot con- 
cur; for such a view is not only at variance with repeated declarations of this 
court, limiting the power of trial judges in deciding questions of fact in his 
charge to the jury, but also with the letter and spirit of the provisions of our 
State constitution relating to trial by jury. Weare very glad of an opportunity, 
occurring as it does so soon after the decision of this court in the case of 
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Spellman v. Railroad Co.,} where this very quotation from Thompson on Neg- 
ligence is made, to record this expression of our views touching the same; for, 
we may remark, in the hurry incident to the preparation of the opinion of the 
court in that last-mentioned case, we failed to state our restricted approval of 
the same. This ground of appeal must be dismissed. 


It would seem from this reasoning that the reviewing court must have 
misunderstood both the language of the request, and the language of 
the author above quoted. Assuming that the circumstances under 
which exemplary damages may be given, as defined in South Carolina, 
are properly measured by the words ‘‘ oppressiveness,’’ ‘‘ willfulness,’’ 
or ‘‘ cruelty,’? — then it is not perceived on what accurate view the 
judge could have declined to charge in the language of the request, 
unless he found some frame of words to convey the same meaning more 
aptly to the jury. What the counsel in that case, and what the author 
in the above passage, meant, was this, and nothing more: that in res- 
pect of a question of exemplary damages, there must be evidence fairly 
tending to show a state of facts upon which the law allows a jury, in their 
discretion, to give such damages; for if there is no such evidence, no 
court will say, and it is assumed that no court ever has said, thata 
judge can submit the question of exemplary damages to a jury, without 
committing error prejudicial to the defendant. That was evidently all 
that counsel meant in drawing the above quoted request; that was 
certainly what the author meant in the language above quoted; and 
that is evidently what the Supreme Court of South Carolina meant in 
their reasoning. Suppose, for instance, that the evidence makes out a 
pure case of accident or mistake, and nothing more,— can any decision 
be found which goes to the length of holding that a judge may, without 
committing error, instruct the jury that they are at liberty to give exem- 
plary damages? This is nothing more than the application, in a partic- 
ular situation, of the principle that extends through jury trials, in 
respect of every affirmative, issuable fact. That principle is this, — 
that unless there is some evidence which, if believed by the jury, fairly 
tends to support the particular proposition of fact affirmed by the actor 
in the litigation, the judge commits error if he gives an instruction 
which submits that fact to the jury. In actions for damages, where 
malice is alleged, the judge must, in every case, see that there is sub- 
stantial evidence which, if believed, would authorize the jury to find 
malice, willfulness, oppression and cruelty,—or, in general, the state 
of mind and conduct, on the part of the defendant, upon which the law 
allows a jury, in the exercise of its discretion, to give what is termed 
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exemplary or punitive damages, or smart money. Cases are numerons 
where judgments have been reversed because judges have given such 
instructions, without the proper predicate in the evidence. Of course 
it is for the jury to say whether the evidence will be believed, and 
whether it does make out such a state of facts; and even then, the 
loose theory of the law on this subject is such that they undoubtedly 
have a discretion either to give or refuse such damages. 


Corporations: Duisso.uTion or Incorporate Trusts. — When the 
Court of Appeals of New York rendered its decision, which had the 
effect of dissolving the sugar trust, that concern immediately crossed 
the river and caused itself to be incorporated under the laws of New 
Jersey. The spectacle, that combinations for the purpose of increasing 
the market of a commodity essential to life can be organized under the 
laws of some of the States as corporations, had a tendency to appal the 
friends of popular right for the time being. An incorporation of this 
kind, known as the Milk Exchange, was attempted under the laws of 
New York, for the purpose of controlling the price of milk, and it has 
just received a blow between the eyes in the form of a decision of the 
New York Court of Appeals, in the case of People v, Milk Exchange.! 
The State of New York brought an action to annul the charter of the 
corporation called the Milk Exchange Limited. The complaint alleged 
the incorporation in 1882 of the defendant, under the New York Statute 
of 1875, Chapter 511. It stated that the object for which it was incor- 
porated and the end of its business, as stated in its certificate of 
incorporation, was the buying and selling of milk at wholesale and 
retail, to purchase of dairies of milk when seemed desirable, and the 
sale of the same to milk dealers. The complaint also alleged that, 
from the date of the incorporation of this company to the present time 
(1891) it had failed and neglected to act as a corporation for the pur- 
poses embraced in its chatter; that it had not bought milk or purchased 
dairies within that time; but that it was fraudulently and unlawfully 
incorporated for purposes other than those named in its certificate in 
pursuance of an unlawful combination on the part of the milk dealersto — 
control the price at which milk should be bought and sold by the milk 
dealers, and that its sole business had been such wrongful and unlawful 
control of the market price. This decision was demurred to, and the 
Court of Appeals now affirming the Supreme Court ? holds that it states 


1 30 N. E. Rep. 850. 217N. Y. Sup. 600, Mem. 
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sufficient grounds for a judgment of dissolution Peckham, J., delivered 
the opinion of the court as follows: 


The defendant demurs to the entire complaint on the ground that it does not 
state facts sufficient to constitute a cause of action. A separate demurrer is also 
interposed to both the first and the second counts, on the ground that neither 
states facts sufficient to constitute a cause of action. I think the complaint 
states with sufficient fullness and certainty that the corporation has never 
exercised its powers or franchises since it was incorporated, and that such 
failure or nonuser was willful and without justification. Upon this point the 
general allegations of conspiracy to do other and alleged illegal acts under 
cover of the corporation are sufficient to show that the failure to exercise its 
privileges, or to do the business for which it was formally incorporated, was 
not such a failure by defendant as might be harmless or overlooked by the 
State, but constituted, within all decisions, a proper ground of action by the 
attorney-general, under leave of the court, for the purpose of obtaining a 
decree dissolving the company. Although it is a private corporation, where a 
nonuser of the character alleged in this complaint is shown, it is to the public 
interest that the corporation should be dissolved. This would lead to the 
affirmance of the judgment overruling the demurrer to the whole complaint. 
There is enough stated in each of the separate causes of action to make it nec- 
essary to overrule the demurrer thereto on the same ground as is taken in 
disposing of the demurrer to the whole complaint. 

The second cause of action restates all that is contained in the first, and 
adds something more, and claims the whole to constitute a separate ground of 
forfeiture. The second count shows the same nonuser as the first; but there 
are added certain other allegations, as to unlawfully fixing the price of milk, 
and unlawfully limiting the supply thereof, which would furnish additional 
reasons for the forfeiture under the nonuser clause in the statute. These might 
be set up in & separate count, although not probably necessary, in order to 
permit of proof being given in regard thereto, if set up in the first count. It 
is claimed, however, that these allegations of unlawfully fixing the price and 
limiting the supply of milk are of such a nature as to warrant a forfeiture and 
dissolution in and of themselves. It might be said that if these acts were 
unlawful, as alleged, then the defendant had no right to perform them. But 
the allegation as to illegality is in such a case a conclusion of law, and not 
admitted by the demurrer. Under the charter of defendant, they might be 
claimed to be unauthorized, and hence proper to be alleged as acts which 
showed the character of the nonuser of the actual franchises given by the 
charter, and that such nonuser was willful and wrong: and therefore it was 
good ground for enforcing the forfeiture. Whether an agreement in regard to 
the price, or one looking towards the limiting, to some extent, of the supply, 
of an article, must necessarily be illegal, under any and all circumstances, 
we do not decide, upon this demurrer. The proper determination of sucha 
question will be the more easily arrived at after a trial, when the evidence is 
in, and the facts and inferences therefrom duly found, and after opportunity 
for full discussion thereon has been given to all sides. It is one of great im- 
portance, involving the right to agree as to price, or as to the limitation of the 
supply, of an article, under any circumstances; and we think it better to leave 
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such question untouched by this decision. As each count in the complaint 
states a good cause of action the judgment must be affirmed, with costs, 
with leave to defendant to answer on payment of costs, etc. 


The decision was unanimous, although Maynard, J., did not sit. 


Supreme Court Decisions: WHETHER A REPORTER 1s Bounp 10 
Fourniso Apvance Copres FoR Private PusiicatTion.—In the case of 
Peck v. Hooker,! the Supreme Court of Errors of Connecticut construed 
the statute of that State, and, in accordance with the decisions of the 
Supreme Court of the United States in regard of the subject of copy- 
right in judicial decisions,— held that while a judicial decision, being a 
public record, is not the subject of private copyright,” yet that the 
statutes of that State do not make it the duty of the reporter to furnish 
copies of the decisions of the Supreme Court, or allow the same to be 
made, where such copies are intended for publication out of the State 
in advance of their official publication. The court asserts the principle 
that the State has the right to control the publication of the decisions 
of its courts, though no copyright could be had in judicial opinions, 
This is a matter of very considerable importance. The opinions of the 
highest judicial courts of the State are precedents for future decisions, 
and are hence in the nature of laws, and the right asserted by this de- 
cision is the right of the State to control the publication of its own laws, 
and to prevent their unauthorized publication. 


Trape-Mark: Ricut or a Man To Transrer THE Use or His Name 
as A TRADE-Marx.— In the case of Oaks v. Tonsmierre, decided in the 
Circuit Court of the United States for the Southern District of Alabama, 
in 1883, and now resurrected in the Federal Reporter,* the question of 
the right of a man to transfer the right to use his name in connection 
with goods which he had previously manufactured, and which had 
acquired a definite public reputation in connection with his name, is 
considered by Mr. District Judge Bruce in a very satisfactory manner : — 


The firm of Probasco & Oakes manufactured and sold candies under the name 
of “Excelsior Candies,’’ but finding this name unsatisfactory, afterwards 
called their goods ‘‘ Oakes’ Candies.’’? Oakes sold out to Probasco, including 
in the bill of sale the right to use this name. He then entered the employ of 
Probasco, and continued therein several years, superintending the making of 


1 23 Atl. Rep. 741. 2 Banks v. Manchester, 128 U. S. 244. 
3 49 Fed. Rep. 448. 
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the candies during which time Probasco devised and used a trade-mark consist- 
ing of two oak trees, with the words “‘ Oakes’ Candies ’’ printed across them. 
Oakes subsequently quit Probasco’s service, and several years later the latter 
sold the business, together with the right to use the trade-mark. Held that, 
as the trade-mark was used to denote candies made by the firm and was not a 

ty that they were made by Oakes personally, the use thereof was not a 
fraud on the public, and the sale of the right thereto was valid. 

The bill of sale by Oakes to Probasco stipulated that the right to use the name 
«“Qakes’ Candies’ should cease on a sale of the business by Probasco toa 
stranger and should then revert to Oakes; but the purchaser from Probasco 
was not aware of this condition. Held that, being a bona jide purchaser, he 
was not bound thereby. ; 

As the bona fide purchaser had good title to the trade-mark, he could convey 
it to another, even though the latter had notice of the stipulation. 


The question had already received a very severe shaking up in an 
opinion of the St. Louis Court of Appeals, delivered two years before.? 
Mr. District Judge Bruce adopts most of the reasoning of that case, 
deciding the case largely upon the evidence. He points out wherein 
the evidence before him was different from the evidence before the St. 
Louis Court of Appeals, and shows that the last named court would 
have decided it as he did upon the evidence before him, by quoting the 
following passage from its opinion : — 


“Tf we could gather from the record that the plaintiffs are the successors in 
business of Probasco & Oakes, that they had become the assignees, not merely 
of the trade-marks aud tokens, but also of the establishment and the business, 
so that they are really carrying on the same business, and manufacturing and 
selling the same goods, as Probasco & Oakes, we would have no difficulty in 
holding that they are entitled to the relief which the court below awarded 
them.” 


The New York Law Journal introduces an abstract of the above 
stated decision of Mr. Justice Bruce, with the following observation 
upon the question of the right of a man to sell his own name: 


The case of Meneely v. Meneely? has become a leading authority on the 
subject of a person’s right to the use of his own name. The father of the 
plaintiffs and one of the defendants, had established the business of making 
and selling church bells. After his death, said business was carried on by his 
sons, the plaintiffs, first under the name of ‘‘ Andrew Meneely’s Sons,’’ and 
afterwards under the name of “‘ E. A.&G.R.Meneely.”’ It was claimed that the 
surname ‘‘ Meneely’’ had become, as a trade-mark in said business, of great 
celebrity and value to the plaintiffs. The action was for an injunction against 
the use by another son of Andrew Meneely of the name “ Meneely,” in a sepa- 


1 Skinner v. Oaks, 10 Mo. App. 45. 262 N. Y. 427. 
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rate and independent bell foundry, carried on by himself and his copartner, 
under the firm name of ‘‘ Meneely & Kimberly.”’ 

Judge Rapalio’s opinion makes short work of the arrogation of exclusive 
ownership in a surname under such circumstances. ‘The necessary conse. 
quence of the injunction was to compel the defendant Meneely either to dis. 
continue his business of bell founding at Troy or procure it to be conducted 
in the name of some other person. He was absolutely prohibited from the use 
of his own name, in his own business, in any way. The bare statement of the 
scope of the injunction would seem to be sufficient to show that it ought not to 
have been granted and that the judgment awarding it was erroneous. * * * 
The manner of using the name is all that would be enjoined, not the simple use 
of it; for every man has the absolute right to use his own name in his own 
business, even though he may thereby interfere with or injure the business of 
another person bearing the same name, provided he does not resort to any 
artifice or contrivance for the purpose of producing the impression that the 
establishments are identical, or to do anything calculated to mislead.” 

We consider this a leading case, because it rationally and very clearly lays 
down the first principles of law upon the subject, and because it has been very 
often cited and approved in subsequent decisions, both in our own courts and 
in those of other States. 

Its doctrine, nevertheless, does not seem to interfere with the sale by an in- 
dividual of a qualified interest in his own name as a trade-mark for business pur- 
poses. In Frazer v. Frazer Lubricator Company! it was held that, where a party 
Sells out an established business, and with it his own name to be used in con- 
nection with such business, his vendees will acquire a right to the use of the 
name, and he cannot afterwards resume it in carrying on the same business, 
In this case the name had been used in common connection with a manufactured 
product of a certain kind and quality. Very similar in essential features and 
to the same effect is Russia Cement Company v. LePage.? 

The latest case on the subject is Vonderbank v. Schmidt, in the Supreme 
Court of Louisiana.* The suit was for an injunction. The plaintiff had for 
many years conducted a hotel in a rented building under the style of “ Hotel 
Vonderbank.”” He also kept in an adjoining street a restaurant under the 
name of the “Cafe Restaurant Vonderbank.’” ‘‘ Plaintiff represents that the 
theory upon which he conducted the two businesses was that his hotel on 
Magazine street was to be a boarding place for the patrons of his restaurant: 
the two being conducted co-operatively.”” He subsequently sold the hotel to 
one Charles Dormitzer, who conducted it for a while unsuccessfully, and after- 
wards assigned it to his creditors, and an arrangement was then made whereby 
it was conveyed to the tefendant. During the administration of Dormitzer the 
establishment had been carried on under its orginal name of “ Hotel Vonder- 
bank,” or ** Vonderbank Hotel,’’ and the use of such name was being continued 
by the defendant. Plaintiff complained in the action that this was done in vio- 
lation of his rights, and much to the detriment of his business as a restaurateur. 
The real question litigated was whether the right to use the proper name 
* Vonderbank ” passed impliedly with a conceded sale of the good will ofa 
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hotel conducted by Matthieu Vonderbank under the name of ‘‘ Hotel Vonder- 
bank.’’? The court held that it did not, and the opinion, after voluminous dis- 
cussion and citation of many authorities from different States, reached the 
following conclusion: ‘‘Our conclusion is that, on reason and authority, the 
case is with the plaintiff; that the name given to a building in which an hotel 
is kept, which contains the name of the proprietor, does not constitute an ele- 
ment of good will, though it may tend to enhance the business reputation of 
the place or situs of the business establishment, which is an ingredient of good 
will; that while, under the authorities, such a name is a marketable article, 
and a proper subject of sale, yet it must be expressly understood in the act of 
sale, and, if no consideration be paid, same may be subsequently recalled. Such 
transactions, being esteemed to be in restraint of trade, are disfavored in com- 
mercial dealings.’”? This case, it will be seen, distinctly admits the salability of 
business rights in an individual’s name, but decides that such a transfer is not 
to be presumed or-taken by implication, but must be expressly shown. 


Triats: Misconpuct or a JupGe.— It is very seldom that we have 
the duty of chronicling a more painful case of the misconduet of a 
judge than is exhibited in the case of Darrow v. Pearce,' lately decided 
by the Supreme Court of Michigan. According to the statement of the 
case by Morse, C. J., in giving the opinion of the Supreme Court of 
Michigan, the following took place :— 

Upon the examination of plaintiff’s principal witness, Kelly, the court 


became extremely technical, confining the plaintiff’s counsel in his 
questions to narrow limits, and often interrupting the witness with 
objections to his answers. The circuit judge also took the examination 
of the witness at times, and would then in many cases stop the witness 
before the answer was completed. This course of proceeding finally 
culminated, while plaintiff’s counsel was examining the witness, in the 
court saying abruptly to Kelly: ‘‘ Witness, we don’t want you any 
longer ; leave the stand.’”” Upon the plaintiff’s counsel objecting to this 
dismissal of the witness, the court said: ‘‘ You are asking immaterial 
questions. He has stated all he knows about the title to this property, 
and it is all that is involved here. I am not going to stay here any 
longer and have a witness asked questions for the mere purpose of 
taking up time.’’ The court, as shown by the record, had taken nearly, 
if not quite, as much time as plaintiff’s counsel in the examination of 
this witness: and at the time the witness was dismissed the counsel was 
endeavoring to show that the title to the property in the Wisconsin suit 
was acknowledged by defendant to be the same as that involved in this 
suit, and what the testimony of defendant was in relation to the title to 
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such property in the Wisconsin suit. This testimony was material, as 
was afterwards acknowledged by the circuit judge. The only excuse 
that could be offered for this treatment of the witness and counsel was 
made by the circuit judge on the opening of court on the next day, 
when he said that he was not in good temper the day before. He 
then permitted plaintiff’s counsel to introduce testimony as to what 
defendant had sworn to in the Wisconsin suit, and suggested that the 
stenographer’s copy be read, which was done. 

The court held that this was such misconduct on the part of the judge 
as required a reversal of judgment. Morse, C. J., said:— 


We are not satisfied that this cured the error. It is claimed by plaintiff's 
counsel that the conduct of the circuit judge made him nervous and embar-. 
rassed, so that he was unable to fairly and fully present his evidence, and that 
the witness Kelly was also so confused and embarrassed that he was unable to 
clearly state the full facts within his knowledge. A careful reading of the 
record shows that this claim is apparently well founded, and that the ham- 
pering of counsel and witness, and the abrupt dismissal of the latter from the 
stand, was well calculated to prejudice the plaintiff's case with the jury. The 
judgment is reversed, and a new trial granted, with costs of this court to 
plaintiff. 
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BOOK REVIEWS. 


DONOVAN’S SKILL IN TRIALS. — Skill in Trials: Containing a Variety of Civil and Criminal 
Cases won by the Art of Advocates; with some of the skill of Webster, Choate, 
Beach, Butler, Curtis, Davis, Fountain, and others, given in sketches of their work and 
triai stories, with new selections of Western Eloquence. By J. W. DONOVAN, author of 
“Modern Jury Trials,” “Trial Practice,” “Tact in Court,” etc. Rochester, N. Y.: 
Williamson Law Book Company. 1891. 


This is a kind of blatherskite book, consisting of a series of sketches, prob- 
ably clipped, for the most part, from newspapers, of incidents which have 
taken place in trials. It is printed in large type, double leaded, and the amount 
of matter contained in the 173 pages is not so large as to deter a lawyer from 
buying it, and reading it on the cars, while going to court. It is one of those 
loosely made, and almost worthless books, which are, in a certain degree, en- 
tertaining, and the reading of which does not involve any great amount of 
cerebral exhaustion. 


HaND-BOOK OF THE Law OF MEXICO.— A Legal and Mercantile Hand-book of Mexico, 
written and edited by A. K. Congy, Consul-General of Mexico at San Francisco, and 
JosE F. Gopoy, Attorney at Law, and Vice Consul of Mexicoat San Francisco. Chicago 
and San Francisco: The Pan American Publishing Co. 1892. 


This book contains a great deal of yaluable information as to the laws of 
Mexico regulating trade between that and other countries, embracing the new 
ordinance of maritime and frontier custom houses; a table of money values; a 
tariff of importation duties; additions to the tariff; a list of custom houses and 
of custom sections or ports; the Mexican mining code; regulations for mining 
deputations and schedules of fees; the Mexican law to foster mining and agri- 
culture; the Mexican law of patents; the Mexican law of trade-marks; the 
Mexican Federal constitution; the extradition treaty between the United States 
and Mexico; the postal convention between the United States and Mexico; the 
Mexican law regarding foreigners and naturalization; the same law regarding 
occupation and sale of public lands, and other matters regarding the public 
lands; the law regarding the disposition of public lands for colonization pur- 
poses; regulations for the importation of articles belonging to colonists; the 
Mexican code of commerce; a sanitary code; regulations for the transporta- 
tion of dead bodies by railroads; port charges; Mexican coins, weights and 
measures; diplomatic and consular service; Federal and State administrations; 
Statistical information; postal rates; principal railway, steamship, and tele- 
graph lines of and in the republic; the revenue stamp tax, etc., etc. It also 
has what seems to be a good index. 

The constitution of Mexico deserves careful study. It is printed 
in just ten pages of this book. It divides the supreme power into 
three branches, legislative, executive and judicial, as do our American 
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constitutions. It contains a bill of rights, consisting of a title ‘of 
the rights of man.” This bill of rights is a monument to its author, 
It prohibits slavery in the grandest language: ‘‘All men are born free 
within the republic. Slaves who set foot upon the national territory recover, 
by that act alone, their liberty, and have a right to the protection of the laws,” 
Compare this with the Dred Scott decision. In another passage it says: ‘*No 
one shall be obliged to give personal services without just compensation, and 
without his full consent. The law shall not authorize any contract which hag 
for its object the loss or irrevocable sacrifice of the liberty of man, whether tt 
be for the sake of labor, education, or a religious vow.”” Referring to the last 
clause, it should be added that an amendment was adopted in 1875, in which the 
State is prohibited from recognizing monastic orders, or permitting their 
establishment, whatever may be the determination or object with which they 
claim to be established. The freedom of speech and of the press are secured 
in language equally broad and explicit: ‘‘The expression of ideas shall not 
be the object of any judicial or administrative investigation, except in case it 
attacks morality, the rights of a third party, provokes some crime or mis- 
demeanor, or disturbs the public order.” - The freedom of the press is further 
guaranteed by the following article: ‘‘ The liberty to write and to publish 
writings on any subject whatsoever is inviolable. No law or authority shall 
establish previous censure, nor require security from authors or printers, nor 
restrict the liberty of the press, which has no other limit than respect of 
private life, of morality, and of the public peace. Crimes which are committed 
through the press shall be tried by a jury to determine the fact, and by another 
to apply the law and fix the punishment.” The right of petifion is also 
guaranteed to citizens of the republic, provided it is exercised in a peaceful 
and reasonable manner. ‘‘No one can be deprived of the right to peace- 
fully assemble or unite with others for any lawful object whatever, but 
only citizens of the republic may do this for the purpose of taking part in 
the political affairs of the country.’’ But it is added: “No armed assembly 
has a right to deliberate.’’ The right to keep and bear arms is guaranted in 
language more distinct than in our American constitution: ‘‘ Every man has a 
right to possess and carry arms for his security and legitimate defense. The 
law shall designate what arms are forbidden and the punishment which those 
shall incur who carry them.” Titles of nobility are prohibited, as in our 
Federal constitution, but in broader language: “There are not, nor shall be, 
recognized in the republic any title of nobility, or prerogative or hereditary 
honors. The people alone, legitimately represented, may decree recompenses, 
in honor of those who have rendered or may render eminent service to the 
country or to humanity.’’ 

We wish that we had this most 
noble instrument, and we intend to publish this translation of it in full. Some 
of the amendments of 1873 are as follows: ‘‘The State and the church are 
independent of one another. The Congress may not pass laws establishing or 
prohibiting any religion.” ‘ Marriage is a civil contract. This contract, and 
the other acts relating to the civil state of persons, belong to the exclusive 
jurisdiction of the functionaries and authorities of the civil order, within 
limits provided by the laws, and they shall have the force and validity which 
the same prescribe to them.” ‘The simple promise to speak the truth and to 
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comply with the obligations which are incurred thereby, shall be substituted 
for the religious oath, with its effects and penalties.” The Mexican code of 
commerce is at once an extensive and a minute and precise instrument. It is 
evidently modeled upon the commercial codes of some of the Latin countries 
of Europe. We are glad that this book has been published, and feel sure that 
its circulation and study will increase the growing respect of Americans for 
their sister republic, its institutions, its public men, and its people in general. 


Tue ROMAN LAW OF TESTAMENTS and codicils, and gifts, in the event of death (mortis 
causa donatiunes). By Moses A. DROPSIE, translator and editor of Mackeldey’s Hand 
book of Roman Law. Philadelphia: T. &J.W. Johnson & Co. 1892. 


This is a handsomely printed book of about two hundred pages, gathered 
from the pandects, the institutes and the code, and, to some extent, from the 
novels, and from other sources. We have not such an acquaintance with the 
Roman law as warrants us in offering any opinion as to the merits or demerits 
of this book. We have, however, been very much interested in reading it, and 
we should think that it would prove a valuable contribution to the study of the 
Roman law, in our American universities. 


PoMEROY’S EQUITY JURISPRUDENCE, SECOND EDITION. — A Treatise on Equity Juris- 
prudence as administered in the United States of America; adapted for all of the 
States and to the Union of Legal and Equitable Remedies under the Reformed Pro- 
cedure. By JOHN NORTON POMEROY, LL.D. Second Edition. By CARTER PITKIN 
PoMEROY and JOHN NORTON POMEROY, JR., of the San Francisco bar. In three 
volumes. Bancroft-Whitney Company, San Francisco. 1882. 


When the first edition of this work appeared we examined it at some length 
and gave an estimation of its character and value.! We see no reason to change 
the very favorable estimate there expressed, and the judgment of the profes- 
sion, which has been in favor of the work in a very pronounced degree, would 
make it hazardous in an editor to offer any bold or serious criticism of it, if he 
were so disposed. The editors of the present edition are the sons of the late 
Professor Pomeroy. They have proceeded with filial reverence to discharge 
the duty committed to them by the will of their father of preparing for the 
press the present edition. They state that in the preparation of this edition, a 
careful examination has been made of all the cases — English and American — 
which have appeared since the publication of the first edition, falling within 
the subject of the work,—these cases being more than eight thousand in 
number. They also assert that in gathering this large mass of material they 
have not in any instance, made use of the often fallible assistance of digests, 
but have gone directly to the reports. ‘ A considerable proportion of the 
material thus gathered has, of course, been discarded as involving merely the 
enunciation of familiar doctrines, but the nearly universal desire among mem- 
bers of the legal profession to be guided by the latest authority has generally 
been respected. While it has not been thought necessary or desirable to add 
to or alter the text, except for the purpose of correcting a few typographical 
errors, the editors have not confined their labors to the mere enumeration of 
recent decisions. Without attempting to enlarge the general scope of the 
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work, whose contents are so well known, it has been thought possible to give 
a treatment considerably more in detail of many important topics.” They have 
inserted new matter in brackets to distinguish it from the body of the original 
text. 

The work of Story had long been the standard work on Equity Jurispro. 
dence, not only in this country, but also in England. In fact, it was one of 
the few American books of the law that ever acquired a definite standing as 
authority in the English courts. That standing grew out of the factitious cir. 
cumstance that the author of the work was a judge of the Supreme Court of 
the United States, as well as to the excellence of the work itself. No such 
factitious circumstance added to the success of the present work. Its distin. 
guished author was a professor of law, and not a judge, nor, we believe, a 
practitioner. He was essentially an investigator and a reasoner. The consti- 
tution of his mind was such that he could not bring himself to the mere task 
of collecting and transcribing the opinions of others. He collated, compared 
and thought out results for himself, and then devised the above mode of 
Stating rules and principles. . 

His great work on Equity Jurisprudence it distinguishable, to use a lawyer's 
expression, from the work of Story in the very important circumstance that, 
since the work of Story was written, the modern codes of procedure have 
sprung up, not only in this country, but also in England and the British col- 
onies, in which the two systems of law and equity have been in a great meas- 
ure blended. We have not in any American jurisprudence, with two or three 
exceptions, the barbarous conception of two kinds of law, to a certain extent 
opposed to each other; but we now have, in the blending of these two ancient 
systems, the conception of a homogeneous system of law; but with the quali- 
fication that certain remedies are procured in a contest before a jury, and cer- 
tain other remedies are procured ina contest before a judge. It has come to 
be rather a distinction of forms of action than anything beyond that,—although 
there are distinctive rules of procedure applicable to each kind of action, but 
legal and equitable, just as there are distinctions applicable to prosecutions for 
crime which do not obtain in prosecutions for redress of civil injuries. We 
are glad that this edition has been revised by two lawyers, evidently so faith- 
ful, and seemingly so competent. It is now a work which will and must be 
studied by every student who expects to acquire a competent understanding 
of the principles of that great mass of the law which passes under the head of 
equity. 


HARRIS ON DAMAGES BY CORPORATIONS.—A Treatise on the Law of Damages by Corpo- 
rations, including cases Damnum absque Injuria. Intwovolumes. An appendix to Vol. 
Il. contains the several statutes relating to injuries resulting in death. By GEORGE E. 
Harris, of the Washington, D. C., bar. Late Attorney-General of Mississippi, one of 
the reporters for the Supreme Court, Mississippi, author of “ Harris’ Contracts by 
Married Women,” and “ Harris’ Law of Subrogation.” Volumes L. and Il. The Law- 
yers’ Co-operative Publishing Company. Rochester, N. Y. 1892. 


This work is written under the impression that the law of damages may 
profitably receive a subdivision and a grouping together of all cases of dam- 
ages by corporations into a class by themselves. With this conception in his 
mind, the learned author proceeds with the discussion of damages for the 
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taking of land by corporations for public uses under the right of eminent 
domain, — damages by municipal corporations; the liability of municipal cor- 
porations having the care of highways for injuries happening through obstruc- 
tions or nuisances thereon; the subject of nuisance in its relation to 
corporations, chiefly to obstruction of highways; injuries by railroad corpora- 
tions (four chapters); injuries resulting in death (three chapters); injuries to 
children (two chapters); injuries in the relation of master and servant (one 
chapter) ; passengers by land and water, including the loss and injury of baggage 
(three chapters); common carriers of freight by water (two chapters); com- 
mon carriers of freight by land (two chapters); common carriers of live ani- 
mals (one chapter); common carriers over connecting lines (one chapter); 
express companies (one chapter); telegraph companies (two chapters); mine 
corporations (one chapter); banks and bankers (one chapter); gas-light com- 
panies (one chapter); and also an appendix giving the statutes of different ju- 
risdictions on the remedy for injuries resulting in death. The total number of 
pages of the text is 1240. The total number of cases cited is about seventy- 
five hundred. The book is fairly well printed, and the author has not com- 
mitted the follies of technique which we have been obliged to notice in some of 
the other works published by the same house, — putting a part of his citations 
in his text and a part in his notes, — he has put them all in the form of mar- 
ginal foot notes. The work seems to be a collection of short treatises on the 
law of damages for injuries committed by corporations of the kinds and in the 
relations indicated in the above summary. The author generally opens each 
chapter with a comprehensive statement of the rules of liability and damage 
applicable to the particular corporation, in the particular relation treated of in 
the chapter, and then he proceeds to the development of details and particu- 
lars. The book seems to be on the whole well written. We are inclined to 
think, however, that there is no special need, in a scientific sense, of a new 
grouping on the lines pursued by the learned author, though such a grouping 
may be found valuable in a commercial sense; and it will be difficult to divest 
the mind of the conclusion that commercial rather than scientific considera- 
tions have not determined this grouping. Really there is no substantial differ- 
ence, if you leave out the subjects of eminent domain and municipal corporations, 
between damages for torts committed by private individuals, and damages for 
torts committed by corporations. The power of eminent domain, it may be 
assumed, is never delegated to private individuals, and municipal corporations 
are not, generally speaking, liable to exemplary damages. We note in one 
place the statement by the learned author (in substance) that judicial opinion 
is still in conflict on the propriety of awarding exemplary damages. The truth 
is that hardly any conflict on the subject remains. We have not met with a 
case in ten years where the principle was cited that exemplary damages can- 
not be allowed, except a case in Massachusetts. We understand that it still 
remains the law of that jurisdiction that the subject of exemplary damages 
belongs to criminal, and not to civil law, which was the opinion of Professor 
Greenleaf, and which is strictly logical. The giving of exemplary damages in 
civil cases does, however, afford a striking illustration of the fact that the law 
does not proceed upon lines which are strictly logical, any more than other 
human institutions are developed on such lines. With the enormous growth 
of incorporate aggregations of money and power, and the constant operations 
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of reckless managers of these corporations, the power on the part of juries to 
award exemplary damages is found to be one of the most important safe. 
guards of popular rights. From the earliest date it has been a principle in the 
jurisprudence of our ancestors that the criminal law should be enforced against 
offenders, not by the king, but by a private prosecutor, by the person aggrieved, 
The criminal law really takes the place of the vendetta, in which the nearest 
relative of the person killed had the right to avenge his death by killing his 
slayer, or his nearest relative. The safety of the public, in many cases, restg 
upon the disposition of persons who are wronged, to prosecute criminally the 
wrong-doer, and the safety of the public, especially against the torts of power. 
ful corporations, rests largely upon the disposition of people who are wronged 
by such corporations to prosecute actions for civil damages, in which, in the 
case of malice, wantonness, oppression, or even gross negligence, which is 
tantamount to malice, the jury may award damages by way of punishment and 
public example. 

We rather think that these books will be successful, and that they will be 
valuable additions to the libraries of general practitioners. While the number 
of cases cited is large, yet, considering the wide field covered, the number is 
not large: three times as many cases could have been cited; but the efforts of 
the author have evidently been to develop the leading principles, with the aid 
of what seemed to him to be the best cases. We recommend an examination 
of this work to our professional brethren who are filling up their law libraries, 
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THe Ricut Hon. W. E. GLADSTONE, M.-P. 
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